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I. STATEMENT O F THE CASE
A,

Nature of the Case
This case concerns the denial of an application for approval of a proposed planned unit

development (PUD) and preliminary approval of a proposed subdivision known as "Chateau de
Loire" by the Kootenai County Board of Commissioners, the Respondents in this appeal (the
County).
B.,

Concise Statement of Facts
The Appellant, Kirk-Hughes Development LLC (KHD), is the owner of several

contiguous parcels of real property in unincorporated Kootenai County, Idaho which are located
on either side of State Highway 97, west of the entrance to Beauty Bay State Park, approximately
5 miles from Interstate 90, south of the shoreline of Moscow Bay on Lake Coeur d'Alene. KHD
sought approval of a proposed PUD and subdivision to develop a gated community named
"Chateau de Loire," which would consist of no more than 500 units on 578 acres of property
located within the Restricted Residential and Rural zones. This combined PUD and subdivision
application will be hereinafter referred to as "the Chateau application" or "the Chateau project."
In conjunction with the residential component of the development, consisting of single
family dwellings, condominiums, and villas, the proposed development would have included a
number of amenities, including a championship eighteen (18) hole golf course, a spa, an
athleticlrecreationa1 center, camp style activities for children, fishing ponds, walking, hiking and
biking trails, a heiipad for emergency services, a community shuttle service, an amphitheatre, a
community dock, a fire station for the East Side Fire District (ESFD), and various retail

enterprises. The project would have occurred in three phases, and would have been completed
within ten (10) years. A full description of the proposal is included in the revised narrative
submitted by KHD in support of this application. A.R. p. 2184-2233.'
Approximately 393 acres of the site are zoned Rural, and approximately 184 acres are
zoned Restricted Residential.

A.R. p. 162, 2005, 3481.

The Kootenai County Zoning

Ordinance, Title 9, Kootenai County Code, as enacted by Kootenai County Ordinance No. 401
(the Zoning 0rdinance12, regulates minimum lot sizes. The minimum lot size in the Rural zone
is five ( 5 ) acres. K.C.C.

5 9-13-3.

The minimum lot size in the Restricted Residential zone is

5 9-8-3.

Chapter 15 of the Zoning Ordinance governs PUDs. This

8,250 square feet. K.C.C.

chapter states that if a PUD is located within more than one zoning district, the allowable density
for the land in each zone must be calculated separately and then added together to yield the
allowable density for the development.

See K.C.C.

5

9-15-6.

The overall density of

development must conform to the requirements of the zoning district(s), but the size of
individual lots within the PUD may vary. Id.
C.

Course of Proceedings
KHD had originally filed an application for approval of a proposed PUD for the Chateau

de Loire development on April 11, 2005 (Case No. PUD-054-05). PUD-054-05 A.R. p. 1083-

'

References to the agency record prepared by the County in this matter (Case Nos. PUD-057-07 and S-878P-07) for
the Petition for Judicial Review in the District Court will use the abbreviation "A.R." References to the clerk's
record prepared for this appeal will use the standard abbreviation "R." References to the transcript of the hearings
held before the Kootenai County Hearing Examiner and the Board of Commissioners will use the abbreviation
"Board Tr."

* Pursuant to I.A.R.

3S(fl, a true and correct copy of Ordinance No. 401 (as enacted) is being submitted under
separate cover as Appendix "A" to this brief.

1131.' The Kootenai County Board of Commissioners (the Board) denied this application in an

Order of Decision dated August 24, 2006. PUD-054-05 A.R. p. 1960-75. KHD filed a petition
for judicial review (entitled "Notice of Appeal") of that decision on September 1, 2006 in
District Court Case No. CV-06-6587. R, p. 1-7.
While that petition for judicial review was pending, the Applicant and the Board reached
a Post-Mediation Agreement on January 19, 2007, in which the Board agreed to consider a new
application regarding the Chateau project on an expedited basis. A.R. p. 2052-53; R. p. 355-56.
This agreement also set forth cerlain actions which KHD could take in order to obtain approval
of the new application. Id. The agreement, however, did

guarantee approval of the new

application even if KMD took all of these actions. Id. It also did

state that the issues to he

considered in evaluating the new application would be limited to those enumerated therein. Id.
KHD filed a second application on March 14, 2007, this time requesting approval of both
a proposed PUD and a proposed subdivision within the PUD for the Chateau project. A.R. p. 582. The PUD application was assigned Case No. PUD-057-07, and the subdivision application
was assigned Case No. S-878P-07. A.R. p. 5-6.
The first public hearing on the Chateau application was held on August 29, 2007 before
Hearing Examiner Lisa Key.

A.R. p. 1874-89, 3024-30; Board Tr. Vol. I, passim.

On

September 11, 2007, Ms. Key issued a Hearing Examiner's Report which recommended

The abbreviation "PUD-054-05 A.R." refers to the agency record prepared by the County for the Petition for
Judicial Review of the first Chateau application in the District Court (Case No. PUD-054-05).

of the application, though she did also include recommended conditions of approval if the Board
were to approve the application. A.R. p. 3470-98.
The Board held another public hearing on the Chateau application on November 19,
2007. A.R. p. 2349-50, 3507-1 1; Board Tr. Vol. 2, passim. On December 4, 2007, the Board
conducted a site visit to the property. The site visit included viewing the site for the proposed
wastewater treatment facility, existing roads to the waterfront, location of village clusters with
respect to adjacent properties, and the locations of other amenities requested in the PUD. A.R. p.
351 1; Board Tr. p. 359-403. At their deliberations on December 6, 2007, the Board received
clarification from staff regarding the site visit, then closed the public hearing and conducted
deliberated on this application.
During deliberations, the Board identified a number of major concerns with the project as
proposed. Some of those concerns had to do with the location of the wastewater treatment plant,
its ability to function properly, and the effect of the development on runoff were also major
concems. Board Tr. p. 413-17. In that regard, the Board noted that the proposed system would
not function correctly without adequate flows, which would be particularly problematic early on
in the development, and in the winter months when mosl of the homeowners in this development
would be elsewhere, id. Additionally, if the system were to fail, the effluent could flow through
adjacent properties and into Lake Coeur d'Alene. Id.
Other major concems identified by the Board included the proposed relocation of
wetlands, the increase of traffic which would result from the development on State Highway 97,
which is a narrow, winding, often dangerous highway, especially in the winter or during times of

heavy construction trafic, Board Tr. p. 413,415. They also were concerned with ESFD's stated
inability to man the new station contained in the Chateau proposal, and response times for
emergency medical service (EMS) providers. Board Tr. p. 417-19. The Board also expressed
the belief that the location of this proposal did not appear to be a good fit for an otherwise rural
area. A.R. p. 3884-85,3918-19; Board Tr. p. 405-22.
The Board then voted unanimously to accept the recommendation of the hearing
examiner and to deny the application. A.R. p. 3918-19; Board Tr. p. 419. An Order of Decision
memorializing this denial was approved for signing on December 13, 2007. A.R. p. 3890-3917,
3920; Board Tr. p. 421-22.
KHD timely filed a Petition for Judicial Review of this decision (entitled "Notice of
Appeal") on January 9, 2008 in District Court Case No. CV-08-0163. R. p. 485-89. Upon
stipulation of KHD and the County, this Petition for Judicial Review was consolidated with the
petition for judicial review filed in District Court Case No. CV-06-6587. R. Vol. I, at ROA p. 3.
On March 4, 2008, the Court entered an order denying KHD's Motion to Enforce Mediation
Agreement, which had been originally filed on April 24,2007 in District Court Case No. CV-066587. R. p. 370-428; 814-17. KHD moved for reconsideration of that decision on April 22,
2008. R. p. 900-13. That same day, KHD also moved for a decision on the petition for judicial
review of Case No. PUD-054-05. R. p. 914-16. The County filed an objection to, and moved to
strike, the reply brief filed in that matter, on April 16, 2008. R. p. 890-99. On March 21, 2008,
Neighbors for Responsible Growth filed a Motion to Intervene in this Petition for Judicial

Review. R. Vol. I, at ROA p. 5. The Court entered an order granting this motion on May 8,
2008. R. Vol. I, at ROA p. 6.
The District Court entered a Memorandum Opinion and Order in re: Appeal of Decision
by Kootenai County Board of County Commissioners on August 14,2008. R. p. 1043-85. Later
that day, the District Court entered an Amended Memorandum Opinion and Order to correct
pagination errors which were apparent in the original opinion. R. p. 1086-1113. This opinion
addressed and resolved the merits of the petition for judicial review and all outstanding motions.
On September 19, 2008, KHD timely filed a Notice of Appeal of the District Court decision to
this Court. R. p. 11 14-19.

11. ADDITIONAL ISSUE ON APPEAL
A.

Whether the County is entitled to an award of costs on appeal.

111. STANDARD OF REVIEW
The standard of review of a decision of a local governing board pursuant to the Local
Land Use Planning Act, Title 67, Chapter 65, Idaho Code (LLUPA), on appeal from a decision
of the District Court on a petition for judicial review of the local goveming board's decision, has
been recently set forth by this Court as follows:
In an appeal from district court, where the court was acting in its appellate
capacity ..., the Supreme Court reviews the agency record independently of the
district court's decision. As to the weight of the evidence on questions of fact, this
Court will not substitute its judgment for that of the zoning agency. The Court
defers to the agency's findings of fact unless they are clearly erroneous and the
agency's factual determinations are binding on the reviewing court, even when
there is conflicting evidence before the agency, so long as the determinations are
supported by evidence in the record. Planning and zoning decisions are entitled to

a strong presumption of validity, including the agency's application and
interpretation of its own zoning ordinances.
The Court shall affirm the zoning agency's action unless the Court finds that the
agency's findings, inferences, conclusions or decisions are: (a) in excess of
constitutional or statutory provisions; (b) in excess of the statutory authority of the
agency; (c) made upon unlawful procedure; (d) not supported by substantial
evidence on the record as a whole; or (e) arbitrary, capricious, or an abuse of
discretion. The party attacking the agency's action must first illustrate that it erred
in the manner specified therein and must then show that a substantial right of the
party has been prejudiced.

Neighbors for a Healthy Gold Fork v. Valley County, 145 Idaho 12 1, 126, 176 P.3d 126, 13 1
(2007) (citations omitted).
IV. ARGUMENT
A.

The District Court correctly held that the decision of the Kootenai County Board of
Commissioners in Case Nos. PUD-057-07 and S-878P-07 was not arbitrary,
capricious, or an abuse of discretion, was supported by substantial evidence in the
record as a whole, and was not made in violation of applicable provisions of Idaho
law or county ordinances.

KHD has contended that the decision of the Board to deny the Chateau application was
arbitrary, capricious, or an abuse of discretion, and was made in violation of applicable Idaho
statutes and county ordinances. See Appellant's Opening Brief p. 17-29. This argument can be
broken down into three parts: I ) that the Board's decision had the effect of legislatively rezoning
the Chateau property, 2) that this decision was impermissibly based on incompatibility with the
surrounding area, and 3) that this decision was impermissibly based on an analysis of whether
the Chateau application was generally compatible with the 1994 Kootenai County
Comprehensive Plan (hereinafter referred to as the "Comprehensive Plan"). See id. None of

these arguments, however, are supported by the evidence in the record or the findings
made by the Board, nor do they find support in &&Q
1.

case law.

The Board's decision to denv the Chateau application did not exceed its authority
under LLUPA and County ordinances because it did not have the effect of
legislativelv rezoning the Chateau property.

In Idaho, it is well settled that the process for the consideration of whether a land use
permit should be granted, including those for PUDs and subdivisions, is quasi-judicial in nature.
Idaho Code

$3 67-6512, 67-6519; Marcia T. Turner LLC v. City of Twin Falls, 144 Idaho 203,

209, 159 P.3d 840, 846 (2007). None of the parties to this appeal dispute this. KHD contends,
however, that the Board's denial of the Chateau application should be construed as having the
effect of a "legislative rezoning" of the property at issue. This argument is unsupported for
several reasons.
Here, the Board denied a particular application for a proposed PUD and a concurrent

&
application for preliminary approval of a proposed major subdivision. The denial of &
particular application does not deprive KHD of any Iawhl use of its property existing prior to the
filing of its application; it merely reinforces the pre-existing limitations on the use of each of the
subject parcels. Moreover, KHD is still able to put this property to any use permitted under
applicable state laws and regulations, and county ordinances

- including

a subsequent PUD

and/or subdivision application which meets the applicable requirements of county land-use
ordinances and adequately meets the concerns addressed by the Board.

In addition, it is

important to note that under the Zoning Ordinance, PUDs can allow uses which otherwise
not be allowable in the underlying zone. The most obvious example of this is density,

Whenever a proposed PUD is in more than one zone, the Zoning Ordinance allows the
maximum density in each zone to be aggregated and applied throughout the property subject to
the PUD. K.C.C.

5s 9-15-6.

Here, the Chateau PUD proposed a density within the portion of

the property located in the Rural zone which would have been much greater than the five (5) acre
minimum lot size normally allowed in that zone. See A.R. p. 9-51, In addition, uses which are
not normally allowed in the underlying zone(s) may be allowed so long as "they are
harmoniously incorporated into the design of the PUD, are compatible with the surrounding area,
and meet the requirements" of Chapter 15 of the Zoning Ordinance. K.C.C. §$ 9-15-3,9-15-5.
Finally, there is simply no evidence to support KHD's arguments on this issue. Although
there was certainly public testimony that requested that the Board deny the Chateau application
in order to help preserve the rural character of the area, no one requested a rezone of the
property, nor did the Board indicate an inclination to rezone the property in its deliberations.
A.R. p. 391 1-17; Board Tr. p. 41 1-19. There was also no indication that the Board would not
look more favorably on a development proposal of lesser intensity; in fact, the Board's Order of
Decision identified several items as actions KHD could take to gain approval of a subsequent
application, as required under Idaho Code

5 67-6519. A.R. p. 3916-17. The zoning of the

property has not changed, and all uses allowed in each zone are still allowed. The Chateau
application which the Board denied had actually requested a deviation from the standards
normally applicable within the underlying zones. Therefore, the District Court correctly found
that the Board did not effectuate a legislative rezoning of the Chateau property.

2.

The Board's decision to deny the Chateau application was properly based on the
standards set forth for PUDs in the zoning Ordinance, and the standards set forth
for maior subdivisions in the Subdivision Ordinance.

KHD also argues that the Board's denial of the Chateau application was arbitrary,
capricious, and an abuse of discretion because it was based in part on findings that the Chateau
project would not be compatible with the surrounding area, and would not be generally
compatible with the Comprehensive Plan.

According to KHD, these are "legislative"

considerations which are not properly considered in light of the current zoning of the property,
which KHD argues conclusively established the compatibility of the Chateau project with the
surrounding area.
These arguments, however, fail to appreciate the fact that these are among the numerous
standards contained in county ordinances by which such proposals must be evaluated.

In

addition, as discussed above, the Chateau application included an application for a PUD which
requested certain deviations from normal requirements within the underlying zones. While such
deviations are allowed in approved PUDs under Chapter 15 of the Zoning Ordinance, they also
very appropriately trigger more discretionary considerations - including compatibility with the
surrounding area and general compatibility with the Comprehensive Plan. See Urrutia v. Blaine

County, 134 Idaho 353, 357-59, 2 P.3d 738, 742-44 (2000) (restating settled principle that while
"a comprehensive plan does not operate as legally controlling zoning law," it is intended "to
guide and advise the governmental agencies responsible for making zoning decisions"); Lamar

Corp. v. City of Twin Falls, 133 Idaho 36, 981 P.2d 1146 (1999) (holding that that zoning
ordinances may be enacted to preserve a community's aesthetics).

a.

The Board properly considered whether the proposed Chateau
development was compatible with the Comprehensive Plan in determining
whether it met the requirements for PUDs set ,forth in the Zoning
Ordinance.

The first finding which must be made in order to approve a PUD proposal is that the
proposed PUD is compatible with the Comprehensive

K.C.C.

5 9-15-9(C).

To that end,

the Board's Order of Decision contained a analysis which addressed each of the goals of the
Comprehensive Plan.

A.R. p. 3911-15.

Contrary to some of the decisions from other

jurisdictions cited by KHD, @& Court has recognized that the inclusion of such an analysis in the
consideration of a PUD or a subdivision application is perfectly acceptable - as long as it is kept
in the appropriate context.
In Urrutia, Blaine County's subdivision ordinance required a finding that land to be
subdivided "shall conform to the Comprehensive Plan." Id. at 358, 2 P.3d at 743 (emphasis
added). In that case, this Court held that this language could not be construed as allowing a
governing board to rely on a comprehensive plan as the & basis for a decision on a subdivision
application. Urrutia, 134 Idaho at 359, 2 P.3d at 744. Urrutia also stated, however, that a
governing board p-y

"look at all facets of the comprehensive plan and assure that the land fits

within all of the various considerations set forth in the plan." Urrutia, 134 Idaho at 358-59, 2
P.3d at 743-44. It may then craft findings of fact and conclusions of law in support of its
decision in a manner which demonstrates "that the goals of the comprehensive plan were

Compatibility with the Comprehensive Plan is not one of the findings necessary for preliminary approval of a
major subdivision. See K.C.C. S( 10-2-l(C)(I)(k)-(C).
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considered, but were simply used in conjunction with the zoning ordinances, the subdivision
ordinance and any other applicable ordinances in evaluating the proposed developments." Id.
Unlike the Blaine County subdivision ordinance at issue in Urrutia, the Kootenai County
Zoning Ordinance merely requires that a PUD be compatible with the Comprehensive Plan.
K.C.C. $ 9-15-9(C)(1). This helps to ensure compatibility with prior decisions of this Court in
cases such as Bone v. City of Lewiston, 107 Idaho 844,693 P.2d 1046 (1 984), Balser v. Kootenai

County, 110 Idaho 37, 714 P.2d 6 (1986), and Urrutia. It is also consistent with this Court's
recognition, in a variety of contexts, that a comprehensive plan cannot be irrnored in making a
decision to approve or deny a land use application. Evans v. Teton County, 139 Idaho 71,76, 73
P.3d 84, 89 (2003) (application for zone change and PUD); Friends ofFarm to Market v. Valley

County, 137 Idaho 192,200,46 P.3d 9, 17 (2002) (application for conditional use permit).
In this case, the Board applied the Comprehensive Plan in its Order of Decision in a
manner wholly consistent with the above-cited decisions of this Court. The Board specifically
found that the Chateau PUD application was not compatible with the Comprehensive Plan's
future land use map and with the following goals:
GOAL 4: Preserve, protect, and enhance the water quality and quantity of lakes,
streams, rivers and wetlands in Kootenai County.
GOAL 7: Prevent or limit development activity in hazardous areas.
GOAL 9: Develop land use regulations that protect property rights, maintain
quality of life, provide adequate land for development, buffer non-compatible
land uses land uses, and protect the environment.
GOAL 14: Provide for the efficient, safe, and cost-effective movement of people
and goods.
GOAL 17: Ensure efficient and effective police, fire, and emergency services.

GOAL 23: Develop quality County parks, greenbelts, and recreation facilities to
meet the diverse needs of a growing population.
GOAL 24: Secure waterfront and near-shore areas for beneficial public uses and
enhance public enjoyment of a growing population.
A.R. p. 391 1-16. While the Comprehensive Plan analysis was structured as an analysis of the
compatibility of the Chateau application with the goals of the Comprehensive Plan, that analysis
also addressed many of the other necessary findings for approval of PUD applications and
subdivision applications. A.R. p. 391 5-1 6.
b.

The Board properly applied the standards for approval of PUDs and
subdivisions as set forth in the Zoning and Subdivision Ordin~nces.

In evaluating KHD's arguments, it is instructive to consider the actual standards which
apply to PUD and subdivision applications under the respective County ordinances. The Zoning
Ordinance contains the findings required to be made in order for a hearing examiner to
recommend approval of a PUD application, and for the Board to approve a PUD application.
These required findings are as follows:
1. The proposal is compatible with the goals, policies and future land use map of the
Kootenai County Comprehensive Plan.
2. The proposal is consistent with the intent and purpose of this title [the Zoning
Ordinance]. The amenities, design, and benefits of the PUD justify any requested
deviation from the normal requirements of this title. Development of the PUD is in
the best interest of the public.
3. The application and design meet the requirements of this chapter, other applicable
sections of this title, other County ordinances, and the requirements of other agencies.
4. The proposed structures and uses within the PUD are cbmpatible with one another.
5. The proposed development is compatible with surrounding homes, businesses and
neighborhoods, and with the natural characteristics of the area. Areas not suited for
development are designated as open space. Road construction and disturbance of the
terrain, vegetation and drainageways will be minimized and will not result in soil

erosion. Any site constraints, hazards or negative environmental, social or economic
impacts will be adequately mitigated.
6. Services and facilities necessary to serve the development are feasible, available and
adequate. Any adverse effects on service delivery by political subdivisions, will be
adequately mitigated.
7. Proposed roads, sidewalks, trails and parking facilities within the development
establish or adequately contribute to a transportation system for vehicles, bicycles and
pedestrians that is safe, convenient, efficient and that minimizes traffic congestion.

8. The proposal is not anticipated to result in significant degradation of surface or
ground water quality as determined by DEQ.
9. The PUD will be held in one ownership, or there is an effective means of control and
oversight of the development in perpetuity. Provisions for maintaining land,
infrastructure and shared improvements are adequate.
10. If the application is for final plan approval, any applicable conditions of conceptual
plan approval have been met.
I I. Public notice and the processing of the application met the requirements set forth in
this title, County adopted hearing procedures, and Idaho Code $67-65 12.

K.C.C. $ 9-15-9(C) (italics in original).
In a similar manner, the Kootenai County Subdivision Ordinance, Title 10, Kootenai
County Code, enacted as Ordinance No. 394 (hereinafter referred to as the "Subdivision
ordinance"),' contains the findings required to be made in order for a hearing examiner to
recommend approval of a major subdivision application, and for the Board to approve a major
subdivision application. These findings are as follows:
(1) The Applicant provided adequate information to determine compliance with
requirements.

(2) The plan and supplemental pages meet the requirements of Table 2-1
(3) The subdivision proposal meets (or is capable of meeting) the requirements of this
Title [the Subdivision Ordinance].
Pursuant to I.A.R. 35(t), a true and correct copy of Ordinance No. 394 (as enacted) is being submitted under
separate cover as Appendix "B" to this brief.

(4) The plan, project and proposed lots are capable of meeting all other applicable
County ordinances without variances (e.g. the Zoning, Site Disturbance, Road
Naming, Area of City Impact and Flood Ordinances).

(5) The plan, project and proposed lots are capable of meeting the requirements of other
agencies.

(6) The proposal will contribute to orderly development of the area. Proposed uses,
design and density are compatible with existing homes, businesses, neighborhoods,
and with the natural characteristics of the area. The subdivision will create lots of
reasonable utility and livability, which are capable of being built upon without
imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
(7) Where appropriate, the proposed subdivision will have adequate open space for
recreation, wildlife, agriculture or timber production. Road construction and
disturbance of the terrain, vegetation and drainageways will be minimized and will
not result in soil erosion. The design will adequately address site constraints or
hazards and will adequately mitigate any negative environmental, social or economic
impacts.
(8) Services and facilities such as schools, electricity, water, sewer, stormwater
management, garbage disposal, EMS, police and fire protection are feasible, available
and adequate. The proposal includes on and off site improvements, and if necessary
payments, to mitigate the impacts of the subdivision so that it does not compromise
the quality, or increase the cost, of public services. Mitigation actions or fees must be
commensurate with the impacts of the subdivision, and fees must be authorized by
law.

(9) Proposed roads, sidewalks and trails establish or adequately contribute to a
transportation system for vehicles, bicycles and pedestrians that is safe, efficient and
that minimizes traffic congestion.
(10) The proposal is not anticipated to result in significant degradation of surface or
ground water quality as determined by DEQ.
(1 1) Public notice and the processing of this application met the requirements set forth in
this Title, County adopted hearing procedures and Idaho Code.
K.C.C.
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10-2-l(C)(l)(k)-(e). KHD certainly provided voluminous evidence in support of the

Chateau application, including plans, studies and other documents prepared by engineers and
other design professionals. However, public testimony and comments received &om public

agencies raised concerns which were supported with equally voluminous evidence. The Board
determined that these concerns could not be ignored, and that they were not adequately answered
by Chateau's development team. Thus, the Board decided that it could not make all of the
required findings for approval of the proposed PUD and the proposed subdivision for a number
of reasons, including the following:
Water Service. KHD provided copies of permits from the Idaho Department of Water
Resources (IDWR) that proved that KHD had obtained the right to draw up to three cubic feet
per second (3 cfs) of water from Lake Coeur d'Alene, and that KHD had obtained the right to
draw water from five (5) wells drilled on the property. A.R. p. 2208-10, 3729-35. There was
also evidence submitted from both the public and from the Coeur d7Alene Tribe, however, that
indicated that when the flow of the Spokane River dropped below 600 cfs, KHD, as a junior
water right holder, would not be able to draw any water from the lake, and that these conditions
had occurred on several occasions during the summer within the past few years. A.R. p. 372528, 3332-34. Also of concern was the fact that KHD proposed to reclaim water from the
Steamchet (formerly Squaw) Creek drainage for golf course irrigation, though no permit to do so
had been issued by IDWR. A.R. p. 2456. Although KHD did propose to build water storage
facilities, the Board was not satisfied that KHD had made adequate plans for water service
during these conditions, particularly given the amount of water needed just to irrigate the
proposed golf course. Board Tr. p. 344-45,416.
Wastewater Treatment. Two issues arose with respect to Chateau's proposed wastewater
treatment facility, located in the northeastern portion of the property near the boundary with

neighboring landowners. First, public testimony and the site visit indicated that a failure oS a
facility in this proposed location could very well lead to the flow of effluent onto neighboring
properties, as well as within the project boundaries. See generally A.R. p. 3594-3794; Board Tr.
p. 365-66, 413-16. Second, the proposed treatment system, while acceptable to the Idaho
Department of Environmental Quality (DEQ), needed a certain amount of effluent to function
properly, and there was a concern raised that there may not be enough effluent for the system to
function properly during the early stages of the project prior to buildout. A.R. p. 2490-91; Board
Tr. at 414-16. It was pointed out that this had happened at Gozzer.Ranch, a similarly large-scale
development down State Highway 97 near Arrow Point, which employs the same system as that
proposed here. Board Tr. at 415. Again, the Board indicated that it was not completely satisfied
with the response provided by KHD's development team. Board Tr. at 345-56,414-16.
Wetlands. The Chateau proposal, by all accounts, proposed to disturb or modify a
significant amount of the wetlands currently existing on the property. See, e.g., A.R. p. 2195,
3795. While KHD had agreed to disturb, modify and replace wetlands only as permitted by the
U.S. Army Corps of Engineers (USACE), the Board was well within its authority, independent

of USACE, DEQ, and other agencies with jurisdiction, to demand that these activities be
conducted so as to minimize negative environmental impacts caused by the project. See A.R. p.
2052.
One area where the Board specifically found that KHD failed to adequately mitigate
potential damage to wetlands was the failure to properly delineate hydrologic protection areas
(HPAs), as required of all PUD applications under subsection 9-15-7(C)(2) of the Zoning

Ordinance. These delineated MPAs must meet certain requirements, which are set forth as
follows:
When a PUD abuts a lake, river, stream, wetland, or drainage way, a Hydrologic
Protection Area must be reserved and shown on the plan. The purpose of this area
is to protect downstream property owners and water resources from increased or
decreased flows, to prevent sedimentation, to promote good water quality, and to
protect fish and wildlife habitat. The area shall be labeled "Stream (lake or
wetland, as applicable) Protection Area", and within this area native vegetation
and large organic debris shall be protected or replanted to leave the area in the
most natural condition possible. Any necessary maintenance must be in
conformance with the Kootenai County Site Disturbance Ordinance and with
applicable best management practices. Proposed road and utility crossings must
be shown on the plan, must be kept to a minimum, and must take the shortest
possible route across the area. Other than approved crossings, roads and utilities
shall not be constructed within this area. Fences, walkways which do not exceed
four (4) feet in width, stairway landings which do not exceed six (6) feet in length
or width, and trams may be constructed in hydrologic protection areas, providing
there is minimal disturbance of the ground and vegetation. The Board may
a conservation
easement, or that ownershio of the area be transferred to a homeowners
association, highwav district or other maintenance entity.
Hvdrologic Protection Areas shall be as follows:
Lakes
Spokane and
Coeur d' Alene Rivers
Class I Streams
Class I1 Streams
Drainageways
Wetlands

45 feet from the ordinary high water mark
45 feet from the ordinary high water mark
75 feet from the ordinary high water mark
30 feet from the ordinary high water mark
5 feet
Determined by the Board, based on the
wetland analysis.

K.C.C. § 9-15-7(C)(2) (underlining added; italics in original). Chapter 15, Table 15-1 of thk
Zoning Ordinance expressly requires that "wetlands and associated protection areas" complying
with the above requirements be provided for as a condition of initial (conceptual) PUD approval.

Here, a careful reading of the maps delineating HPAs within the proposed PUD reveals
that a large number of roads, lots, buildings, and, presumably, utilities are located within
delineated HPAs. A.R. p. 1629-33. This is in clear violation of the above standards. In
addition, there are no provisions regarding transfer of ownership of these areas, nor could there
be given the proposed development overlaying these HPAs. Id. In addition, not all of the
delineated HPAs meet width standards, and there is no HPA within forty-five feet (45') of the
ordinary high water mark of Lake Coeur d'Alene. Id.
Even if KHD were to found to have complied with this requirement, however, the record
shows that the Board had a number of concerns with the proposed treatment of existing wetlands
within the Chateau project. Board Tr. p. 41 1,415. First of all, the Board found the sheer amount
of existing wetlands to be disturbed to be problematic, even with the mitigation measures
proposed. Id. Second, there was public testimony that man-made wetlands do not perform as
well as natural wetlands. A.R. p. 3765-94; Board Tr. at 308-12. Third, there were concerns
expressed as to whether the amount of impervious and less pervious surfaces to be constructed
within the project would alter the performance of both the man-made and remaining existing
wetlands, contributing to greater runoff and erosion. See id.
Runoff and Erosion. The concerns expressed in this regard tie in to the issues regarding
treatment of wetlands, and also have to do with the geology of the area. For example, six (6) of
the ten (10) soil types on the site identifies as present on the site in the preliminary geotechnical
report submitted by KHD were identified in the Comprehensive Plan as susceptible to slippage
and to have inherently low support strength. A.R. p. 2104, 3902. The Comprehensive Plan also

identified the site as underlain by the Columbia River Basalt Group and the Latah Foundation
Association, an unstable combination of soils. A.R. p. 2105,3707-09.
The geotechnical report also stated that there are some signs of long-term, large-scale
slope movement at the northern end of the property adjacent to Lake Coeur d'Alene. A.R. p.
2109-10. Public testimony, photographs and site visit observations also confirmed that erosion
was occurring on the north end of the site as it slopes down toward Lake Coeur d'Alene, and that
existing roads often washed out in times of high precipitation or runoff. AA.. p. 21 10, 3243-44,
3704-12; Board Tr. at 292-94, 306-08. Thus, the proposed addition of impervious surfaces and
less pervious ones such as golf course turf grass raised concerns that such development would
significantly increase runoff toward Lake Coeur d'Alene, accelerating the erosion process to the
detriment of neighboring properties as well as to the water quality of Lake Coeur d'Alene. A.R.
p. 3765-94; Board Tr. at 308-12,411,416-17.
The amount of structures proposed to be built on slopes was also problematic because of
the soil composition of the site and actual and/or potential erosion. A.R. p. 2108; Board Tr. at
335-37, 411-14. In addition, the materials submitted by respected attorney William Boyd,
including opinions of experienced mining engineers, raised questions regarding the suitability of
the proposed rock crushing site. A.R. p. 3299-3325,3652. The Board found that the responses
of KHD's development team did not assuage these concerns. Board Tr. at 335-37,411-17.
Transportation. The concerns raised by the opponents who live on the east side of Lake
Coeur d'Alene, public agencies and the Board with respect to this issue centered on the
dilapidated condition of State Highway 97. The condition of this highway in the vicinity of the

proposed Chateau project, and particularly with respect to Beauty Bay Hill, is well documented
in public testimony, agency comments, and the Board's observations during its visit to the site.

See, e.g., A.R. p. 2459-61,2509-12,3594-3643,3660-67,3686-90; Board Tr. Vol. 2,passim.
The Transpo Group, a Kirkland, Washington-based transportation consultant, performed
a traffic study on behalf of KHD. A.R. p. 585-651. The Idaho Transportation Department
(ITD), which is charged with maintenance of Highway 97, questioned the methodology of this
report. A.R. p. 2460-61. In response, the Transpo Group performed a revised study based on
1TD's preferred methodology. A.R. p. 2234-49. This study showed that the Chateau project
would have a much more significant impact on the capacity of Highway 97 than did the original
study, even though Highway 97 would not reach capacity by virtue of the Chateau project alone.

Id. While ITD concurred with the methodology and conclusions contained in the revised study,
such determinations are

binding on the Board when it considers an application for a PUD or

a subdivision. In this case, the Board also received substantial evidence which questioned both
the methodology and conclusions of the revised study.
The East Side Highway District (ESHD), along with certain neighbors opposed to the
Chateau development, questioned some of the assumptions made in both studies. A.R. p. 2481-

82, 2509-12; see also, e.g., A.R. p. 3594-3643, 3660-67, 3686-90. For example, the shoulder
width was listed as medium width in both Transpo Group studies, while in fact the highway has
very narrow shoulders and, in places, no shoulders. A.R. p: 605, 2249, 2512, 3135-44, 3156,

3640,3673-73,3344-47. The terrain was assumed to be rolling, which in fact it is best described
as mountainous. A.R. p. 3160.

It was also pointed out that neither study addressed the impact of construction traffic,
which, based on current construction traffic, can be very significant even when run at non-peak
hours as agreed to by KHD. A.R. p. 2052, 2512. In addition, the ESHD letter pointed out that
neither study considered typical winter driving conditions, and did not identify Beauty Bay Hill
as the limiting segment of the highway's capacity. A.R. p. 2512. There was also no indication
that anyone from the Transpo Group actually came out and drove Beauty Bay Hill or physically
measured the width of the lanes or shoulders. See A.R. p. 2234-49. Finally, a concern was
raised that the subdivision roads, as laid out, could contribute to congestion along that stretch of
Highway 97 even with the underpass or overpass agreed to by KHD. A.R. at 2450,251 1.
Emergencv Services. The main concerns regarding the provision of emergency services
came from the East Side Fire District (ESFD), which provides both firefighting and EMS
services in the vicinity of the Chateau project. A.R. p. 2442-45, 2457-59, 2498-99, 2504-06,
2514, 2516-17; Board Tr. p. 222-26. In an effort to mitigate these concerns, ESFD required
KHD to convey land for a fire station, pay for the construction of the station, and build a helipad
suitable for air ambulance service, conditions which were agreeable to KHD. A.R. p. 2198,
2457-28. These measures, however, did not address the issue concerning ESFD's ability to
adequately staff its all-volunteer department to address the impact of the development on these
services. See Board Tr. p. 222-26,417-19. They also did not change the fact that ambulance and
paramedic services are provided by the Coeur d7AleneFire Department, a twenty (20) or more
minute drive from the Chateau project site. A.R. p. 2508; Board Tr. at 222. Kootenai County
Emergency Medical Sewices System (KCEMSS) Chief Officer Lynn Borders submitted a

comment that raised serious questions about KCEMSS' ability to service large-scale
developments in rural areas of Kootenai County such as the Chateau project, calling this issue "a
very serious matter." A.R. p. 2507-08.
Compatibility. Besides the issues discussed above, the Board was unable to find that the
Chateau project would be compatible with the surrounding neighborhood or with the area's
natural surroundings. Board Tr. p. 41 1, 414. The Chateau project, if approved, would have
placed a sizeable community on either side of Highway 97 in one of the more rural areas of
Kootenai County. See id. Lots in that vicinity are typically quite large, with the exception of
some lots along the shoreline of Lake Coeur d'Alene, and the area is, for the most part, heavily
timbered. A.R. p. 3638, 3710-12, 3902. Thus, the density proposed in the Chateau project was
found to be problematic even though it is allowed under County PUD regulations. A.R. p. 391415. It was also found not to be compatible with the Comprehensive Plan's Future Land Use
Map, which designates most of the area as "timber," with a surface water overlay. Id.
The minimum lot size in the Rural zone, in which the majority of the Chateau project site
is located, is normally five (5) acres. K.C.C. § 9-13-3. A PUD would have allowed greater
density in that area because part of the property is zoned Restricted Residential, which allows a
much greater density than the Rural zone. See K.C.C. 9-8-3, 9-15-6. Thus, the density within
the portion of the Chateau property located in the Rural zone would have been much greater than
normally allowed in that zone, though it is also true that the density within the portion of the
property located in the Restricted Residential zone would have been much less than normally
allowed in that zone. For this and other reasons, the Board found that this proposed shift in

density ,from what the Zoning Ordinance would have otherwise allowed would not have been
compatible with the surrounding neighborhood. A.R. at 3915-16; Board Tr. at 41 1
The above analysis shows that the Board's denial of the Chateau application was properly
based on an examination of &Iof the standards set forth in the Zoning Ordinance for approval of
a PUD, and in the Subdivision Ordinance for preliminary approval of a major subdivision, not
just those which KHD has incorrectly labeled as "legislative" in nature. This decision was also

&
consistent with the recommendation of denial by the hearing examiner who heard &
application.6 A.R. p. 3471-98. Therefore, the Board's decision in Case Nos. PUD-057-07 and S878P-07 was not made in violation of applicable provisions of Idaho Code or county ordinances,
was not arbitrary, capricious, or an abuse of discretion, and was amply supported by substantial
evidence in the record. The District Court correctly affirmed the Board's decision.

B.

The District Court eorrectly held that the Kootenai County Board of
Commissioners was not estopped from considering all of the legal standards set
forth in the Zoning and Subdivision Ordinauces in making its decision in Case Nos.
PUD-057-07 and S-878P-07.
KHD has also contended that the District Court erred in finding that the Board was not

estopped from considering all of the applicable legal standards when considering whether the
second Chateau application7 should be approved or denied. First, KHD argues that the PostMediation Agreement (hereinafter referred to as the "Agreement") entered into by KHD and the

6

Contrary to KHD's assertions, the staff report pertaining to this application did not recommend approval, nor did it
recommend denial. It did raise serious concerns about the proposal. A.R. p. 2075-78.

7

In the remainder of this brief, the applications in Case Nos. PUD-057-07 and S-878P-07 will be referred to as "the
second Chateau application" in order to distinguish it from the application in Case No. PUD-054-05, which will be
referred to as "the first Chateau application."

County after the Board denied the first Chateau application limited the issues which could be
considered in making a decision on the second Chateau application. KHD then argues that the
Board was thus estopped from considering issues other than those spelled out in the Agreement.
This Court exercises free review of decisions regarding the application of estoppel
because such decisions generally involve mixed questions of law and fact which primarily
present questions of law. Allen v. Reynolds, 145 Idaho 807,812, I86 P.3d 663,668 (2008). For
the reasons stated below, this Court should find that the District Court correctly determined that
the Board was not estopped from applying standards pertaining to PUDs and subdivision other
than those set forth in the Agreement in making a decision on the second Chateau application.
1.

The clear and unambiguous language of the Post-Mediation Agreement did not
limit the issues which the Board could consider in deciding whether to aoorove or
denv the second Chateau ao~lication.

In Idaho, settlement agreements, whether the result of mediation or otherwise; are
deemed to be contracts between the parties to the agreement, and are thus subject to the ordinary
rules of contractual interpretation. Terteling v. Payne, 131 Idaho 389, 391-92, 957 P.2d 1387,
1389-90'(1998); Bondy v. Levy, 121 Idaho 993,996-97, 829 P.2d 1342, 1345-46 (1992); Wilson
v. Bogert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959). Where a contract is clear and
unambiguous, the determination and legal effect of a contractual provision is a question of law.

Terteling, 131 Idaho at 391,957 P.2d at 1389. The determination of whether or not a document
is ambiguous is also a question of law which is to be resolved via an examination of the contract
to determine whether it is reasonably subject to conflicting interpretations. Id. at 392, 957 P.2d
at 1390.

If the court does find that a contractual provision is ambiguous, resolution of that
provision becomes a question of fact. Id. at 391, 957 P.2d at 1389. The primary objective in
construing such a provision is to discover the intent of the parties, and in order to effectuate that
objective, the contract must be viewedas a whole and considered in its entirety. Bondy,l21
Idaho at 996-97, 829 P.2d at 1345-46. The intent of the parties should, if possible, be ascertained
from the language contained in the contract itself, and the contract is to he regarded as the best
evidence of the parties' intent unless it contains absurdities or contradictions. Suchan v. Suchan,
106 Idaho 654,660,682 P.2d 607,613 (1 984).
Here, the District Court found that the provisions of the Agreement were clear and
unambiguous, and that neither the County nor KHD breached the terms set forth in the
Agreement. See R. p. 814-16. Paragraph 1 of the Agreement recites a brief procedural history of
the original application, and then states that KHD would file a new application for PUD approval
for the Chateau project. A.R. p. 2052-53. Paragraph 2 then states that "[pJursuant to Idaho Code

5 67-6519(4)(c), the Board and KHD agreed to and hereby do identify the actions that the
applicant KHD

take to obtain a permillapproval of the PUD." Id. (Emphasis added.) That

paragraph then lists several items which were to be included in the new Chateau application in
order for it to be considered by the Board, and set forth terms regarding an expedited hearing
schedule for the new application. Id.
Nowhere in the plain language of the Agreement, however, was there any guarantee of
approval, nor was there any provision expressly limiting the issues to be considered to those set
forth therein. If that had been the parties' intent, there would have been language to that effect.

As written, however, this paragraph merely identified the actions which KHD could take to
obtain approval of its PUD application, in compliance with Idaho Code ji 67-6519.
KHD now concedes that the Agreement did not guarantee approval of a subsequent PUD
application. KI-fD contends, however, that the Board could only consider the issues set forth in
subparagraphs A through C of Paragraph 2 of the Agreement in determining whether to approve
or deny the subsequently filed application. If this Agreement were read as KHD would have this
Court read it, the County still would have gone through the normal hearing process, but approval
would have been contingent only on KHD's compliance with those terms. In that event,
approval of the second Chateau application would have been a foregone conclusion, and the
hearing process would have been rendered a mere sham. This, in turn, would have violated the
constitutional and statutory rights of nearby property owners and other affected persons, as well
as eroding the trust and confidence of the citizens of Kootenai County in their government.
In addition, the plain language of the Agreement spoke only to the actions which KHD
could take to obtain approval of the

PUD

application which originally had been denied.

Although Subparagraph D of Paragraph 2 of the Agreement indicated that KHD contemplated
the filing of a subdivision application in conjunction with the new PUD application, the language
in Subparagraphs A through C did not apply to the subdivision application. See A.R. p. 2052-53.
Even if this Court were to find that the Agreement is susceptible to more than one
interpretation, it shouid find that the intent of the parties was for KHD to resubmit an application
which the Board would consider, provided that all of the conditions listed in subparagraphs A
through C of Paragraph 2 were met to the Board's satisfaction, along with all of the other

relevant requirements of the Zoning Ordinance and the Subdivision Ordinance. At no time did
the County ever intend to simply "rubber stamp" KHD's application upon a finding of
compliance with those conditions. See R. p. 763-68.
Because KHD's arguments fall flat regardless of whether the Court considers only the
plain language of the Agreement, or whether it goes beyond that analysis and examines the intent
of the parties in executing the agreement, the Court should find that the Agreement did not limit
the issues the Board could consider in making a decision on either the second PUD application or
the only application for preliminary approval of a major subdivision to come before it.
2.

The District Court correctly found that the Board was not estovved from
considering factors other than those identified in the Post-Mediation Agreement
as actions which could be taken to gain avvroval.

KHD has also asserted that the County should be estopped from considering any
standards other than those set forth as actions which could be taken to gain approval in a
subsequent application in the Post-Mediation Agreement.

As discussed above, the plain

language of the Agreement did not limit the issues which could be considered in making a
decision on the second Chateau application. Additionally, KHD has failed to show that any of
the elements of estoppel apply to this case.
a.

The application ofthe doctrine of estoppel against governmental entities is
strongb disfavored in Idaho.

KHD advocates the adoption of elements of what might be termed "governmental
~ AppellantS Opening Brief p. 33; Hollywood Beach Hotel Co. v.
estoppel" from ~ l o r i d a . See
8

The concept is similar to the doctrine of quasi-estoppel, as recently articulated by this Court. Allen, 145 Idaho at
812,186 P.3d at 668.

Cily of Hollywood, 329 So. 2d 10, 15 (Fla. 1976). In reality, though, this is merely a new spin on
an argument which failed to persuade the District Court the first time it was made. Not only is it
inconsistent with the elements of estoppel as articulated in

&
Court's
i
&
prior

decisions, it also

wholly fails to take into account this Court's stated reluctance to apply the doctrine of estoppel
against governmental entities in the context of decisions concerning land use applications.
In Harrell v. City oflewiston, 95 Idaho 243, 506 P.2d 470 (1973), this Court discussed
the history of its prior decisions regarding the application of estoppel against governmental
entities, and also discussed the fact that some jurisdictions had refused to do so in any
circumstance concerning the enactment or enforcement of zoning regulations, while other
jurisdictions would do so only under "extraordinary circumstances." Harrell, 95 Idaho at 24748, 506 P.2d at 474-75. The Harrell Court then adopted the "extraordinary circumstances" rule,
and found that no exigency existed such as would estop the City of Lewiston from refusing to
issue a building permit on the basis that the property at issue was zoned F (Farm) rather than C-3
(Commercial).
In a later decision, this Court had occasion to apply the Harrell rule to facts very similar
to those present in this case. spreAger, Grubb & Associates, Inc. v. City of Hailey, 127 Idaho
576, 903 P.2d 741 (1995). That case concerned the application of a development agreement
originally entered into in 1973, and whether a subsequent rezoning of the property subject to the
agreement in 1993 constituted a violation of that agreement. Sprenger, 127 Idaho at.578-80,903
P.2d at 743-45. In that case, the City of Hailey conceded that the property owner's predecessor
in interest had fulfilled the terms and conditions of the agreement. Id. at 579, 903 P.2d at 744.

The then-current property owner had contended that the City of Hailey should have been
estopped from changing its position as to its obligations under the development agreement, since
the City had "received the benefit of its bargain." Id. at 582-83, 903 P.2d at 747-48. The Court,
however, found that the application of estoppel was not appropriate because the City did not
breach the agreement, the agreement did not impose a "regulatory freeze" on the property in
question, and the property owner did not rely to its detriment on the prior zoning as opposed to
the new zoning. Id. at 582-83, 903 P.2d at 747-48.
Most recently, this Court has had occasion to extend the rule from Harrell and Sprenger
to a case involving a subdivision application. Terrazas v. Blaine County, 2009 W L 1010961, at
*6-*7 (2009 Opinion No. 58, April 15,2009). In that case, the property owners had applied for
preliminary subdivision approval based on planning staff's interpretation that the property in
question did not lie within Blaine County's "Mountain Overlay District" (MOD). fd. They had
contended that because they had relied on this interpretation to their detriment in the form of
expenditures of large sums of money in preparing the subdivision application, the county should
be estopped from denying the application on the basis that the propertybwaswithin the MOD. Id.
This Court, however, once again declined to apply the doctrine of estoppel in this matter,
expressly finding that to do so would "strip the [governing] boards of their sole statutory
authority to approve or deny subdivision applications." Id.
Here, KHD and the County entered into an agreement which suspended KHD's appeal of
the Board's denial of the first Chateau application, and provided actions which KHD could take
to gain approval of a subsequently applied-for PUD. The exigent or extraordinary circumstances

which must exist for the doctrine of estoppel to be applied against a local governing board in the
context of a decision on a land use application do not exist here for at least three reasons: first,
denial of the second Chateau application did not constitute a violation of the Agreement because
it did not require the Board to approve the application even if KHD took the actions identified as
those which could be taken to gain approval of the PUD; second, the Agreement covered only a
subsequent PUD application and not the concurrently filed subdivision application; and third, as
discussed above, the denial was based in part on standards contained in county ordinances which
directly pertained to issues covered in the Agreement.
b.

KHD has failed to meet any of the elements of estoppel.

Even if this Court were to consider whether the County should be 'estopped from
considering factors other than those identified in the Agreement in making a decision on the
second Chateau application, the District Court correctly determined that KHD could not meet
any of the elements of estoppel. This Court has set forth these elements as follows:
(1) a false representation or concealment of a material fact with actual or
constructive knowledge of the truth,
(2) the party asserting estoppel did not know or could not discover the truth,

(3) the false representation or concealment was made with the intent that it be
relied upon and
(4) the person to whom the representation was made or from whom the facts were
concealed, relied and acted upon the representation or concealment to his
prejudice.

Twin Falls Clinic & Hospital Bldg. Corp. v. Hamill, 103 Idaho 19,22,644 P.2d 341,344 (1982)..
Similarly, the doctrine of quasi-estoppel "prevents a party from asserting a right, to the detriment

of another party, which is inconsistent with a position previously taken." ANen, 145 Idaho at
812, 186 P.3d at 668. The elements of quasi-estoppel are as follows:
(1) the offending party took a different position than his or her original position,
and
(2) either:
(a) the offending party gained an advantage or caused a disadvantage to the
other party;
(b) the other party was induced to change positions; or
(c) it would be unconscionable to permit the offending party to maintain an
inconsistent position from one he or she has already derived a benefit or
acquiesced in.

Id. KHD argues that the "material fact" or "original position" at issue here was the fact that the
subsequent application contemplated in the Agreement would be subject to all of the standards
contained in Kootenai County's Zoning and Subdivision Ordinances, not just those identified as
actions which could be taken to gain approval.

The County, however, never made a

representation otherwise, and did not conceal that fact. KHD's subsequent application for both

PUD and preliminary approval of a major subdivision for the Chateau project, and the
voluminous materials submitted in support of that application, showed that it well understood
that the new application would be measured by

of the standards set forth in the Zoning and

Subdivision Ordinances, a position the County has consistently taken. Therefore, the County
cannot be said to have induced KHD to change positions to its disadvantage.
KHD also had no right to rely on the misguided notion that the actions identified in the
Agreement as those which could be taken to gain approval would be the & standards by which
the new application would be measured. As discussed above, that application was for both PUD

and subdivision approval, invoking standards which were not applicable to the first application,
which was for PUD approval only. Moreover, at the time the Agreement was signed, the County
did not know what would be proposed in the new application, and particularly if there were to be
material changes from the first. Therefore, the County had every right to scrutinize the new
application according to

all of the applicable standards in its land use ordinances.

Because no

false representation or omission of a material fact was made which KHD had the right to rely
upon, it follows that it could not have relied on such representation or omission to its detriment.
The cases cited by KHD with respect to this issue, most of which are from jurisdictions
outside Idaho, are of little, if any, relevance to this case. For example, in Floyd County v. Klein,
765 N.E.2d 632 (Ind. Ct. App. 2002), the Indiana Court of Appeals did state that "if a plan
commission fails to apprise a developer of asserted defects in a plat following a hearing, the
commission may be estopped from denying an application for plat approval on the basis of those
asserted defects following a subsequent hearing." Floyd, 765 N.E.2d at 641. This statement,
however, specifically pertained to a subsequent hearing on the

a application,

where the

application had been amended to address the defects identified by the plan commission at the
initial hearing. Here, KHD submitted a different application. The second Chateau application
requested preliminary subdivision approval, which was not requested the first time, as well as for
conceptual PUD approval, which was. Because the second application was subject to standards
not applicable in the first application, the principle of estoppel articulated in Floyd cannot apply.
KHD has also cited four Idaho cases allegedly in support of its position. Chisholm v.
Twin Falls County, 139 Idaho 131, 75 P.3d 185 (2003); Canal/Norcrest/Columbus Action

Committee v. Cify ojBoise, 137 Idaho 377,48 P.3d 1266 (2002); Boise City v. Blaser, 98 Idaho
789,572 P.2d 892 (1977); City ofLewiston v. Bergamo, 119 Idaho 221,804 P.2d 1352 (Ct. App.
1990). The issue addressed in each of these cases, however, was not estoppel, but vested rights.

Bergamo and Blaser addressed this issue in the context of an annexation of property by a
city; specifically, whether a use permitted prior to annexation could continue after the property
was annexed, even though no city permit had been issued or the use was prohibited under city
regulations. Blaser, 98 Idaho at 790-91, 572 P.2d at 893-94 (effect of county permit on annexed
property); Bergamo, 119 Idaho at 222-25, 804 P.2d at 1353-56 (effect of annexation which
rendered prior use as nonconforming). The other cases merely considered the well-settled rule
concerning when rights are considered "vested." See Chisholm, 139 Idaho at 134-35, 75 P.3d at
188-89 (noting that "[ilt is well established that an applicant's rights are determined by the
ordinance in existence at the time of filing an application for the permit").
Here, KHD has not argued that the second application should have been vested in prior
ordinances, nor has it alleged any prejudice by virtue of the fact that the second application was
subject to the standards set forth in the county ordinances then in effect, rather than those in
effect at the time of the first application. Therefore, these decisions have no relevance.
Prior decisions of this Court, including Harrell, Sprenger, and Terrazas, have evidenced
this Court's reluctance to apply the doctrine of estoppel against a Local governmental entity in the
exercise of its police power in making decisions on land use applications. The non-Idaho cases
cited by KHD to the contrary have little, if any, relevance to this case or are inconsistent with
this Court's prior decisions. Accordingly, this Court should find that the District Court correctly

rejected KHD's argument that the Board should be estopped from considering any aspect of the
second Chateau application other than those set forth as actions which could be taken to gain
approval in the Post-Mediation Agreement.

C.

The District Court correctly found that the decision of the Kootenai County Board
of Commissioners in Case Nos. PUD-057-07 and S-878P-07 did not violate any of
KHD's substantive or procedural due process rights.
KHD makes two arguments as to why it was allegedly denied due process by the Board.

First, it argues that it was deprived of procedural due process because Commissioner Elmer
(Rick) Currie conducted a "personal study" of State Highway 97 in the vicinity of the Chateau
property, and that he was biased against the Chateau proposal. KHD also argues that the Board
should not have based either decision on "public sentiment and political pressure," and that to do
so also constitutes a denial of substantive due process. For the reasons stated below, however,
the Board did not deny due process to KHD in denying the second Chateau application.
First of all, the argument that KHD was deprived of procedural due process as a result of
Commissioner Currie's "personal study" of State Highway 97 prior to the denial of the first
Chateau application is moot.

Arguments based on claims which were the subject of the

settlement agreement are superseded and extinguished upon execution of the agreement.

Goodman v. Lothrop, 143 Idaho 622, 625, 151 P.3d 818, 821 (2007); Wilson, 81 Idaho at 542,
347 P.2d at 345. In addition, as the District Court pointed out, the Agreement essentially gave
KHD the remedy it would have obtained in the District Court had it found that the Board had
erred in denying the first Chateau application. See R. p. 1093, 1093 n. 10.

Even if the Court were to consider claims settled under the Agreement, it should not find
that KHD was denied due process on this basis. This Court has stated that a site visit made
without notice may constitute a denial of due process. Comer v. Twin Falls County, 130 Idaho
433, 439, 942 P.2d 557, 563 (1997). However, Comer must be read in light of this Court's later
decisions in Evans v. Cassia County, 137 Idaho 428, 50 P.3d 443 (2002), and more recently in

Terrazas. In Evans, this Court made the following observation:
The record does not indicate that any factual disputes would be resolved by
sending this case back to the Board for a decision to be made without the benefit
of a viewing, or based upon a viewing at which interested parties are present. The
Board was not acting upon a cold appellate record to make its decision, as was the
case in Comer; rather, it was the original deciding body. There was substantial
evidence presented at the hearing upon which the Board could have based its
decision, wholly independently from the visit to the property. In our review of the
proceedings, we are to "consider the proceedings as a whole and to evaluate the
adequacy of procedures and resultant decisions in light of practical considerations
with an emphasis on fundamental fairness and the essentials of reasoned decisionmaking." I.C. (i 67-6535. We find that whatever knowledge the Board may have
gained from visiting the property was not necessary to form the basis of its
decision, as the hearing yielded substantially the same evidence as could have
been garnered during the visit. Also, interested persons were provided a fair
opportunity to present and rebut evidence at the hearing. Consequently, the
appellants cannot show that a substantial right of theirs has been prejudiced by the
Board's visit to the site.

Evans, 137 Idaho at 433, 50 P.3d at 448. Similarly, in Terrazas, the court found that a site visit
by an individual county commissioner did not prejudice a substantial right of the property
owners because there was no evidence that his "visit resulted in the discovery of information not
contained in the record or that the visit somehow resulted in bias on his part," nor was there any
evidence that his "earlier visit affected the Commission's unanimous recommendation, tainted

the Commission's subsequent [properly noticed] site visit, or prejudiced the Board's subsequent
unanimous decision." Terrazas, 2009 WL 1010961, at "7-*9.
Here, the Board was the original deciding body, and was thus not limited to a cold
appellate record. KHD and other interested persons were provided a fair opportunity to present
and rebut evidence with respect to Highway 97 at the hearings on the second Chateau
application, and there was substantial evidence presented at the hearing on that issue upon which
the Board could have based its decision, wholly independently from Commissioner Currie's
drive, which yielded substantially the same evidence as could have been garnered during his
drive. Additionally, the Board conducted a properly noticed site visit after the public hearing on
the second application, including a drive on Highway 97 in the vicinity of the Chateau property,
where interested parties were present. Therefore, this Court should find that the District Court
correctly determined that no substantial right of KHD was prejudiced by Commissioner Currie's
drive on Highway 97 prior to its unanimous denial of the first Chateau application because the
Agreement rendered these arguments moot, and because the facts surrounding this case are
nearly identical to those in Evans and Terrazas.
KHD then argues that Commissioner Currie did not act as an "impartial arbiter," but
rather, that he "impermissibly advocated denial of KHD's applications from the filing of the first
application." Appellant's Opening Brief p. 42. KHD, however, does not point to any evidence
in the record in support of this conclusory allegation. Courts acting in an appellate capacity have
no obligation to search the record for error. Miller v. Callear, 140 Idaho 213,218,91 P.3d 1 1 17,
1122 (2004).

Finally, KHD also makes the rather novel argument that the Board should not have based
either decision on "public sentiment and political pressure," and that to do so constitutes a denial
of substantive due process. It is true that a governing board acting in a quasi-judicial capacity
sits "in the seat of a judge." Turner, 144 Idaho at 209, 159 P.3d at 846. However, the Turner
Court then went on to describe the concept of impartiality as follows:
[Impartiality] means "the lack of bias for or against either party to the proceeding.
Impartiality in this sense assures equal application of the law. That is, it
guarantees a party that the judge who hears his case will apply the law to him in
the same way he applies it to any other party." In the context of due process, it
does not mean "lack of preconception in favor of or against a particular legal
view. This sort of impartiality would be concerned, not with guaranteeing
litigants equal application of the law, but rather with guaranteeing them an equal
chance to persuade the court on the legal points in their case." It also does not
mean having "no preconceptions on legal issues, but [being] willing to consider
views that oppose his preconceptions, and remain[ing] open to persuasion, when
the issues arise in a pending case." Impartiality under the Due Process Clause
does not guarantee each litigant a chance of changing the judge's preconceived
view of the law.

Id. This is the purpose of holding public hearings on land use applications, including PUDs and
subdivisions. These hearings allow the applicant, other affected parties, and the general public
an opportunity to persuade the hearing body that an application should be approved or denied.
KHD, however, cites to

dell v. Hum, 235 N.E.2d 897 (N.Y.1968), for the proposition

that it was improper to deny a conditional use permit for a shopping center on the basis that
public testimony indicated a desire for the property to be rezoned to residential. Appellant's

Opening Brief p. 43.

This argument misstates both the holding of Udell and the facts

surrounding it. In Udell, the Court of Appeals of New York in fact vacated an ordinance
changing the zone from business to residential after the owner of one of the affected parcels had

submitted a preliminary sketch of a proposed business development. Udell, 235 N.E.2d at 90001.

The primary reason for the reversal was

because the zone change was not

compatible with the Village of Lake Success' comprehensive plan. It is instructive to read the
quote from Udell cited in the Appellant's Opening Brief in its entirety:
This fundamental conception of zoning has been present from its inception. The
almost universal statutory requirement that zoning conform to a 'well-considered
plan' or 'comprehensive plan' is a reflection of that view. The thought behind the
requirement is that consideration must be given to the needs of the community as
a whole. In exercising their zoning powers, the local authorities must act for the
benefit of the community as a whole following a calm and deliberate
consideration of the alternatives, and not because of the whims of either an
articulate minority or even majority of the community. Thus, the mandate of the
Village Law (s 177) is not a mere technicality which serves only as an obstacle
course for public officials to overcome in carrying out their duties. Rather, the
comprehensive plan is the essence of zoning. Without it, there can be no rational
allocation of land use. It is the insurance that the public welfare is being served
and that zoning does not become nothing more than just a Gallup poll.

Id. at 900-01 (citations omitted); c j Urruiia, 134 Idaho at 358-59,2 P.3d at 743-44.
That is what the Board did in this case. It did perform a comprehensive plan analysis, but
relied on the substantive requirements of the Zoning Ordinance and Subdivision Ordinance in
making its decision. This decision was amply supported with substantial, tangible evidence in
the record, and not the merely emotional, irrational, fear-based outcry that concerned the courts
in the cases from other jurisdictions cited by KHD. Instead, to the extent negative attitudes or
fear may have been expressed by opponents to the Chateau project, they

substantiated by

evidence of the presence of factors which are properly cognizable in a proceeding on a land use
application. See City of Cleburne v. Cleburne Living Center, 473 U . S . 432, 438 (1985).
Consideration of such evidence is hardly a violation of substantive due process.

For these reasons, this Court should find that the District Court correctly determincd that
the Board did not violate KHD's substantive or procedural due process rights in denying the
Chateau application.
D.

KHD should not be awarded costs or attorney fees on appeal, and the County
should be awarded its costs.
Idaho Code (i 12-1 17 governs the awarding of attorney fees in civil actions to which a

public entity is a party. It reads, in pertinent part, as follows:
(1) Unless otherwise provided by statute, in any administrative or civil judicial
proceeding involving as adverse parties a state agency, a city, a county or other
taxing district and a person, the court shall award the prevailing party reasonable
attorney's fees, witness fees and reasonable expenses, if the court finds that the
party against whom the judgment is rendered acted without a reasonable basis in
fact or law.
(2) If the. prevailing party is awarded a partial judgment and the court finds the
party against whom partial judgment is rendered acted without a reasonable basis
in fact or law, the court shall allow the prevailing party's attorney's fees, witness
fees and expenses in an amount which reflects the person's partial recovery.
Idaho Code (i 12-1 17(1)-(2).
An error by a state agency or local governing body in applying a legal standard to the
evidence in the record does not automatically provide a basis for an award of attorney fees.

Urrutia, 134 Idaho at 361, 2 P.3d at 746; Cox v. Slate of Idaho ex rel. Dep't of Ins., 121 Idaho
143, 148, 823 P.2d 177, 182 (Ct. App. 1991). An award of attorney fees under this statute is also
unwarranted if the public entity "acted in a way that fairly and reasonably addressed the issue,"
even if a reviewing court later finds that such action involved an erroneous interpretation of a
statute or ordinance. Payette River Property Owners Assfn v. Valley County, 132 Idaho 551, 558,

976 P.2d 477, 484 (1999).

In addition, an award of attorney fees under this statute is

inappropriate in any action in which the court is asked to interpret a statute for the first time
within the context of the facts of that case. Sacred Heart Med. Ctr. v. Boundary County, 138
Idaho 534,537,66 P.3d 238,241 (2003):
Each of the above principles applies here. As discussed, the Board properly applied the
relevant provisions of the Zoning Ordinance and the Subdivision Ordinance in denying KHD's
application, and did not prejudice any substantial rights of KHD in its conduct of the site visit at
issue in this case. Therefore, the County should be deemed the prevailing party in this matter,
entitling the County to an award of costs under I.A.R. 40, and precluding KHD from any award
of costs or attorney fees.
However, if the Court were to find that the Board erroneously applied these ordinances in
considering KHD's application, or that substantial rights of KHD were prejudiced by the Board's
decision in this case, it is clear from the record that the Board, at the very least, made a
reasonable, good faith effort to make a decision on this application in accordance with the
mandates of LLUPA, applicable County ordinances, and this Court's prior precedents.
Additionally, KHD has raised arguments which are nit specifically adhressed in Idaho appellate
decisions. Therefore, even if the Court were to decide that the Board's decision was based on an
erroneous interpretation of the applicable law, an award of attorney fees under Idaho Code § 12117 would be inappropriate because the decision had a reasonable basis in fact and law.

V. CONCLUSION
The Board's decision to deny KHD's applications for PUD and preliminary major
subdivision approval did not effectively rezone the Chateau property, and properly considered
whether these applications would be compatible with the surrounding area and with the 1994
Kootenai County Comprehensive Plan in the context of a consideration of all of the required
findings set forth in the Kootenai County Zoning and Subdivision Ordinances.

The

extraordinary circumstances which this Court has indicated must exist in order to apply the
doctrine of estoppel against a governmental entity with respect to a land use decision are not
present here, and even if they were, KHD cannot meet any of the elements of estoppel. Finally,
KHD has not been deprived of either substantive or procedural due process on the basis of an
individual commissioner's drive on a state highway near the site, on the basis of bias against the
Chateau proposal, or on the basis of public sentiment and political pressure.
Therefore, for the reasons stated above, the decision of the District Court affirming the
decision of the Kootenai County Board of Commissioners in Case Nos. PUD-057-07 and S87833-07 should be AFFIRMED. Costs should be awarded to the County, and neither costs nor
attorney fees should be awarded to KHD.
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Page 1 of 128

Amending the following Chapters and Sectio~lsof Title 9, Kootenai County Code, as ameilded: Chapter 1, adding
Title, Authority anti Applicability; Chapter 2, Section 9-2-2, Corrections to formatting, Accessory Living Unit
requirements, clarifying the numbering of each requiremei~t,clarifying requirements for measuring tile square feet of
the accessory living unit, aineliding the site plan size for accessory living unit applications from I I x 17 to 8% x 11,
amending the definition of roofsign; Chapter 6, Section 9-6-5, adding persoilal storage buildings as an allowed use
on property less than five acres; Chapter 13, Section 9-13-4, adding personal storage buildings as an allowed use on
property less than five acres, adding farming as an allowed.use on property ies: than five acrts; Scctior, 9. !3--5,
adding subdivisions as defined in the Kootenai County Subdivision Ordinance, providing severability; repealing
conflicting Ordinances; and providing an effective date.
NOW, TIHEREFORE, B E IT ORDAINED BY TI* BOARD OF COUNTY COMMISSIONERS OF I<OOTENAI
COUNTY, IDAHO:
SECTION 1. That Kootenai County OrdinanceNo. 348, enacted 011 Februaly 3,2005, as arnelided by Ordinance
No. 348, enacted on February 8,2005, OrdinanceNo. 375, enacted 011Decelnber 8,2005,a11d OrdiilnnceNo. 388,
enacted on August 31,2006, be, and the same are hereby designated as Title 9, Kootenai County Code, and are
hereby amended to read as follows:
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CEIAPTER 1
TITLE, AUTHORITY, PURPOSE AND APPLICABILITY OF ZONING ORDINANCE
9-1-1: TITLE: This title shall be known as tlie Zoniilg Ordinance ofKoote~laiCounty, Icinllo.
9-1-2: AUTEIOIUTY: In addition to tlie general authorities set out in section 1-1-2 ofthis code, the provisions of
this title are authorized under Title 67, Chapter 65, Idaho Code, as amended or subsequently codified.
9-1-3: PURPOSE:
A.

Promote the health, safety and the general welfare of Kootenai County;

B.

Carry out the intent and purposes of the "Local Land Use Planning Act," Ickiho Code 5 67-6501 et seq., as
amended;

C.

Carry out the policies ofthe applicable comprehellsive plan by classifyirig and reglllati~~g
the uses ofproperty
and structures within the unincorporated areas of Kootenai County;

D.

Establish zoning districts within I<ootetiai County in accord with the adopted applicable compreliensive plan
in conforinance with :datro Code $67-651 1;'

E.

Provide standards for the orderly growth and development of Kootenai County and to avoid undue
concentration of population and overcrowding of land. As required by Ida110 Code 3 67-651 1, such standards
include but are not limited to, those regulating;
1.

The height, number of stories, size, construction, reconstruction, alteration, repair or locatiol~of
structures.

2.

Percentage of coverage, size of required yards, and density of residential dwellings.

3.

The use of structures and property.

F. Ensure the most appropriate use of properties;
G.

Protect property rights and enhance property values; and

H.

Provide a method of administration and prescribe peiialties for tlie violations of regulations hereafter described
as authorized by the constitution and laws of the State of Idaho.

9-1-4: APPLICAl3ILITY: The provisiolis ofthis title shall apply to all property located within the unincorporated
areas of Kootenai County, Idaho.
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CHAPTER 2
RULES AND DEFlh'ITIONS
9-2-1: G E N E R A L The rules and definitions contained in this section shall be observed and applied, except when
the context clearly indicates:
A.

Words used in the present tense shall include the future and words used in :he singular n~imbershallinclude
the plural nnmber and the plural the singular.

8.

The word "shall" shall be mandatory and not discretionary

C.

The word "may" is pe~vnissive

D.

The word "lot" shall include the word "piece" and "parcel";tile word "building" includes all other structures of
every kind regardless of similarity to buildings; and the phrase "used for" shall inclnde the plirases "arranged
for," "designed for," "maintained for," and "occupied for."

9-2-2: DEFINITIONS:

,",CCESS ROASWAYDRIVEWAY STANDARDS FOR KESIDENTIAL PROPEXTIES A.
,

RoadlDriveway shall have an all weather driving surface. Design shall consist of removing ail topsoil and
duff, putting down 8 inches of compacted ballast (pit run material), then a minimum of 4 inches of compacted
base material (crushed aggregate). RoadlDriveway shall be maintai~ledby plowing, grading, and re-graveling.

B.

Minimum common driveway and private road width of twenty (20) feet; minimum driveway width of fourteen
(14) feet.

C.

A minimum turning radius for all comers shall be twenty (20) feet, as measured to the inside of the corner.

D.

A minimum distance between switchbacks shall be seventy-five (75) feet, as measured along the centerline
between curves.

E.

Turnarounds witha minimum radius of fifty (50) feet at the end of any roadway or driveway longer than 150
feet, or as approved by the applicable fire district.

F.

Minimum unobstructed overhead clearance shall be fourteen (14) feet.

G.

No private road or driveway shall have greater than 12% grade. Grades of 10% or greater shall not exceed
one-hundred (100) feet in length.

H.

All private roadways shall enter public roadways at a right angle and meet the radius requirements listed
above; all driveways shall enter public or private roads at aright angle and meet the radius requirements listed
above.

I.

Bridge and culvert crossings with a travel distance less than ten (10) feet in length must support aminimum of
34,000 pounds. Crossings with travel distances ten (10) feet or greater must support a minimum of 60,000
pounds.

ACCESSORY BUILDING OR USE - A building or use which is dependent to that of the main building or use on
the same lot or parcel.
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ACCESSORY LIVING UNIT- A building or polTion(s) of a building, located OII the same lot, but separate from the
principal dwelliilg, with at least 220 feet of habitable space. For purposes of this section, habitable space sllall be
considered to be any enclosed area(s) with plumbing for a sink, toilet, or bathing facilities that is capable of being
lived in. Habitable space sl~allnot include garages with a toilet, sink or shower, provitling the garage has a door at
least 8 feet wide. Square footage of habitable space shall include, but not be limited to, all bathrooms, bedrooms,
closets, laundry facilities, offices, living and recreational rooms, kitchens, and storage space, except storage space in
a garage. Accessory living tinits are allowed in the Agriculture, Rural, Agriculture Suburban and Restricted
Residential Zoning Districts. An accessory living unit pennit is required. The application shall be on forms
provided by the I'lanning Department and shall contai~la site plan, a narrative and an affidavit attesting to the
validity of the information provided. Upon review of the information, the Director shall detennine ifthe minimum
require~nentsdelineated below have been met and either approve or deny the pennit. Appeals of the Director's
determination shall be filed within twenty-eight days under section 9-22-8 of this title.
Additional standards for accessory living units are as follows:
A.

The accessory living unit sl~ailnot be a rental unit

B.

The square footage of the accessory living unit shall not exceed 1,000 square feet of habitable space. N e w
structures that will be used solely for accessoly living units shall be measured from the exterior walls.
Existing st;uc',ures that will add habitable space will be measured from interior dimensions of tile habitable
space. Only one accessory living unit shall be allowed on a parcel.

C.

Water, telephone, electric, and gas services shall be extended from the primary dwelling and shall not b e
billed separate from the prirnary dwelling. Sewer systems shall be as approved by Panhandle Health District
and/or Division of Environmental Quality.

D.

Tile accessory living unit shall not receive inail delivery.

E.

No new approach fsom a public or private road shall he permitted. Existing ingresslegress used by the
principal dwelling shall also serve as the ingresslegress for the accessory living unit.

F.

Open space and setback requirements of the underlying zone sliall be met.

G.

The application form delineates the application requirements for the Pla1111ingDepartment. The application
package shall include but is not limited to: detailed site plan, drawn to scale 011 8 K x 11" paper, which
includes, but shall not be limited to, the following: man-made structures, ingress/egress, setback lines of
existing structures, the proposed accessory living unit, and natural features. The application sllall also include
a floor plan, drawn to scale, of the accessory living unit, and the foot print of the primary dwelling. If
applicable, the floor plan shall delineate the area of an attaclied garage.

H.

The accessory living unit shall meet all InternationalBuilding Code requirements for this type of use, and an
occupancy permit shall be made a condition of approval.

I.

Must meet all requirements of Panhandle Health District.

3.

Conditions of approval shall include compliance with all applicable County ordinances.

ACREAGE - Any tract of land or parcel of land which has not been subdivided or platted.
ADMINISTRATOR - An oflicial having knowledge in the principles and the practices of administration of this title,
who is appointed by the Board of County Co~nmissionersto administer the provisions ofthis title and the Kootei~ni
Cozlnly Sztbdivisioiz O~di17aizce3. Said Administrator may select a designee or designees to assist in the
administration of the provisions and procedures of said ordinances.
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AIRCRAFT PARKING AREAS - Those areas designated as parking areas for parking and maiieuvering aircraft
while on the ground. "Tie-down" areas sliali also mean aircraft parking areas and will be marked by "tie-down" to
denote this area.
AIRPORT - Any area of land or water designed and set aside for landing and take-off ofaircraft and utilized or to be
utilized in the interest of the public for such purposes.
AIRPORT ADVISORY BOARD - The Board consisting of members as defined by current by-laws to provide
information and recommendations to the Airport Manager and County Commissioners pel-tainii~gto airport flightline operatiotls and development in the Airport Operations Area.
AIRPORT DEVELOPMENT CONTROL COMMITTEE - The Comiililtee consisting of members as defined by
current by-laws to provide illformation and recomine~idationsto the Airport Manager and County Cornmissioners
pertaining to development in the Light Industrial and Termiiial Support Areas in the Airport District.
AIRPORT EIAZAJ?D - Any structure, or tree, or use of land which obstructs the airspace required for llie flight of
aircraft in landing and taking off at an airport or is otlierwise hazardous to such landing or taking off of aircraft.
A!RSTRIP - improved or unimproved !ailding areas iised by pilots to land, park, iake off, unload, load and taxi
all types and styles of aircraft.
AMENDMENT - A change in the wording context, or substance of this title, or change ofthe zone boundaries upon
the Official Zoning Map, which Map is a part of this title when adopted by ordinance passed by the Board of
County Commissioners in the manner prescribed herein.
ANIMATED SIGN - A moving sign or display, or a sign depicting action or motion, through electrical or
mechanical means.
ANTENNA - A device used in the sending and receiving of electromagnetic waves.
APARTMENT HOUSE- Any building or portion thereof, which is designed, built, rented, leased, let, or hired out to
be occupied as the home or residence of five or more families living independently of each other and doing their
own cooking in said building and shall include flats, apartments, and multi-family dwellings. An apartment house is
the same as a "multi-family dwelling." "Apartment Houses" and "Multi-Family Dwellings" refer to buildings or
portions thereof, which are built, rented, leased, let, or hired out to be occupied on a permanent basis, as
distinguished from a transient occupancy basis.

-

APPROACH - A point of access onto a publicly dedicated and maintained road for which approval has been given
by the appropriate Highway District or Idaho Transportation Department.
APRON - The portion of the aircraft parking area (or tie-down area) used for access between taxiways, aircraft
parking positions, hangers, and storage facilities. An apron is outside the normal area of movement for aircraft. An
apron and a taxi lane are the same.
AUTOMOBILE WRECKING YARD - Any area, lot, land, or parcel, excluding automotive hobby, and excluding
completely enclosed buildings, whereon more than two (2) motor vehicles without current registration, or where
more than two (2) inoperable or dismautled motor vehicles, or any combination of more than two (2) unregistered,
inoperable, or dismantled motor vehicles, not in operating condition are standing more than thirty (30) days, or on
which such used motor vehicles or parts thereof, are dismantled or stored. For purposes of this definition, the term
"inoperable" means the motor vehicle cannot move under its own power or does not meet the minimum legal
requirements necessary for the motor vehicle to be operated in a safe and lawful manner upon the roads and
highways in the State of Idaho as set forth in the Idaho Motor Vehicle Laws of the State of Idaho.
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AUTOMOTIVE HOBBY - An accessory use involving the restoratioa maintenance, andlor preservation of motor
vehicles. It is the intent of this section to provide for, and to protect the property rights of, those individuals who are
involved in the restoratio~;,maintei~aoce,andlor preservation ofinotorvel~icies.For the purposes of impie~nenting
these provisions, the following stairdards are applicable to tile accessory use of automotive hobby:
A.

Nocoininercial, retail, or wholesale sales of a~itomotiveparts or supplies shall be conducted upon a site, which
is used for automotive hobby.

B.

Automotive restoration may be conducted as a hobby

C.

No commercial restoration, repair, or maintenance of motor vehicles sl~allbe coilducted upon a site used for
autoinotive bobby.

D.

The site for an auto~notivehobby shall be maintained in an orderly lnanner so as to prevent the creation of a
or a health hazard.
public ui~isai~ce

E.

Not more than two (2) inoperable, dismantled, or unregistered motor vehicles may be visible from ground
level on any adjacent property. All other inoperable, dismantled, or unregistered rnotor vehicles sl~allbe
covered, or stored tchind s :GO% sight-obscuiing fence or hedge whicli is not less than six (6) feet in beight;
or, within a completely enclosed building.

F.

All inoperable, dismantled, or unregistered rnotor vehicles being inaintained on the site for an automotive
hobby shall he necessary and wanted. Once the need andior want for the i~loperable,dismantled, or
unregistered automobile has passed, the automobile shall be removed from the site for proper disposal.

AWNING (OR CANOPY) SIGN - A sign located on an awning or canopy that is attached to a building.
BANNER - A sign or display on lightweight fabric or similar material
BED AND BREAKFAST - An owner-occupied single-family residence which provides up to five (5) rooms for
lodging and breakfast for paying guests.
BOARD OF COUNTY COMMISSIONERS - The Board of County Co~nrnissionersof ICootenai County, Idaho,
herein further referred to as the Board.

BOARDING STABLE - A structure designed for the feeding, housing, and exercising of borses not owned by the
owiier of the premises and for which the owner of the premises receives compensation. Boarding facilities may
include training and scheduled events sucl~as horse shows, workshops and clinics.
BUILDING - See "STRUCTURE."
BUILDING, IHEIGHT - The vertical distance at the center of the building's fiont measured from the average
elevation ofthe finished grade along the front oftbe building to the highest point of the coming of a flat roof, or to
tbe deck line of a measured roof, or to the average height of the highest gable of a pitch or hip roof, excepting
chirnneys and steeples.
BUILDING LINE - A line denoting the outer perimeter of a structure that is perrnanei~tlyaffixed to the land.
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BUILDING RESTRICTION LINE - A line established by the Federal Aviation Administration across which no
structural developmentinay occur. These lines normally connect in such a fashion as to enclose an area in which no.
structures may be built, except those necessary and incidental to airport operations.
CHURCH - An institution that people regularly anend to participate in or hold religioi~sservices, meetings, and
other activities. The term "church" shall not carry a secular connotation and shali include buildings in which the
j
a reciory.
religions services of any denomination are hcld. A ch~rch~ n a iriclude
CLEAR ZONE (CLEARWAY) - An area beyond the stop end of a runway, not less than 500 feet (1 50 m) wide,
centered on the extended centerline of the runway, and controlled by airport authorities.
CLINIC OR HOSPITAL, ANIMAL OR VETERrNARY - A place where animals are give11medical cnre and the
boarding of animals is limited to short-ten11 care incidental to the hospital use.
CLINIC, MEDICAL OR DENTAL - A building or portion of a building containing ofFices for providing medical,
dental, or psycliiatric services for outpatients only.
COLLOCATION - The placement of additional antennas on an existing transmission tower or structure. Such
antennas shall be placed and colored to blend into the architectural detail and coloring of the host structure. The
placement of an antenna 01: an existing tower or structure does not require a condilionai use permiiu~iiessotherwise
required by this title. Collocation shall be a permitted, accessory use.
COMMERCIAL RESORT - A privately-owned, outdoor recreation area, operated for profit. A commercial resort
may inclirde permanent facilities for overnight or seasonal living, camping areas, recreational vehicle parks, and
limited commercial activities associated with convenience goods and services that serve to enhance the primary
recreational use or activity.
COMMERCIAL RIDING ARENA OR EQUINE TRAINING CENTER OR FACILITY (MAY INCLUDE
BOARDING STABLESFland or a building or a part thereof dedicated to clinics, workshops and training of horses.
A training center or facility may include horse boarding facilities.
COMMON DRIVEWAY - A driveway that provides vehicular access from apublic or private road to not more than
four lots or parcels of land. Common driveways shall be at least 20 feet in width and shall meet the "Minimum
requirements for access roadways/driveways to residential properties" as defined in this section.
CONDITIONAL USE - A use listed among those classified in any given zone but permitted to locate only after
review and which requires a special degree of control to make such use compatible with other permitted uses in the
same vicinity and zone and assure against imposing excessive demands upon public utilities and facilities.
CONDOMINIUM - A condominium is an estate consisting of (i) an undivided interest in common in real property,
in an interest or interests in real property, or in any combination thereof, together with (ii) a separate interest in real
property, in an interest or interests in real property, or in any combination thereof. Idaho Code $55- 101B. Further,
is defined as the interior surfaces of the perimeter walls, floors, ceilings, windows and doors, thereof, and the unit
includes both the portions of the building so described and the airspace so encompassed. Idaho Code 555-1509,
CONSERVATION DESIGN SUBDIVISION - A subdivision design that maximizes the conservation ofopen space
and the natural, cultural or historic characteristics of an area. The subdivision name for a conservation design
subdivision will be followed by the suffix "CDS".
DAY CARE - means care and supervision provided for compensation during part of a twenty-four (24) hour
day, for a child or children not related by blood or marriage to the person or persons providing the care, in a
place other than the child's or children's own home or homes.(Idaho Code $39-1102(3).
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DAY CARECENTER - Any child care arrangement that provides care and supervision for compeiisatio~lduring any
part of a 24-hour day for inore than thirteen (13) children. See Idnho Cork $39-1 102.
DECIBEL - A unit of measurement of the intensity (Ioudiiess) of sound. Sound level meters which a$-eemployed to
rneasure the intensity of sound are calibrated in "Decibels."
DESIGN PROFESSIONAL - An individual with specialized knowledge and experience, who is qualified to develop
plans for various components of a subdivision development. With regard to storrnwater plans, the design
professional must meet the definition found in the Koolenni Col~nfySile Dislc~rbanceOrdii7nizce.
DEPARTMENT - The Kootenai County Building and Planning Department.
DIRECTOR- The Director of the Kootenai County Building and Planning Departlnent or his designee
DIRECT ACCESS - A driveway or common driveway that directly intersects with a public road
DRAINAGEWAY -A water course that does not the definition o f a Class I or Class 11 streanl.
DRIVEWAY - A means of vehicular access from a public or private road to ally point on a lot.
DWELLING - A building wllose primary use is for residential purposes, iilcluding single-family, hvo-family, and
multi-family structures, but not including hotels, motels, and boarding hooses.
DWELLING, MULTIPLE-FAMILY - A building, or aportion thereof, containing at least three (3), but not Inore
than four (4), dwelling units.
DWELLING, SINGLE'-FAMILY - A building containing one dwelling unit. Single-family dwelling includes a
Group Home.
DWELLING, TWO-FAMILY, OR DUPLEX - A site-built structure containing two (2) dwelling units, whicll have
either a) a common interior wall orb) a corninon roofline with a common exterior wall.
DWELLING UNIT - One or more rooms physically arranged so as to create a habitable housekeeping unit that
illcludes sleeping, eating, and sanitary facilities for occupancy by one family.
EASEMENT, PUBLIC OR PRIVATE - A grant by a property owner to specific persons or to the public to use land
for specific purposes. Also, aright of use acquired by prescription, if such right has been adjudicated. No transfer
of land title is implied.
ELECTRONIC MESSAGE CENTER - A variable message sign using computer generated messages or some other
electronic means of changing copy.
FAMILY - One or more persons occupying a dwelling unit and living as a single houselteeping unit. Family is also
defined as: eight (8) or fewer persons occupying a dwelling unit and living as a single l~ousekeepingunit, if the
occupants are ~nentallyor physically handicapped persons or eight (8) or fewer elderly persons.
FAMILY DAY CARE HOME - means a llome, place, or facility providing day care for six (6) or fewer
children.
FARMING, GENERAL - The production of crops and/or animals
FEED LOT - An enclosed area where livestock is confined for the purpose of resale or slaughter.
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FLASI-UNG LIGHT, SIGN ORDISPL,AY - A sign, light or display with lightiilg or messages that change more than
otlce every 4 seconds. Generally, the flashing is the primary attenti011getting device.
FOOT-CANDLE - A measure of tlie ainount of light cast onto a given point. One foot-catidle is equivalent t o one
lumen per square foot. Foot candles may be measured in a horizontal or vertical plane, at a specified height, or with
no direction or height specified.
FRONTAGE LENGTH - That portion of a lot, site, tract, or parcel of land, held in fee simple, adjoining a publicly
dedicated and maintained road and measured as a length along said road.
GATED COMMUNITY - a form of closed community with inore than ten residential lots, characterized by a
controlled entrance for pedestrians, bicycles, and automobiles, !nay be staffed by full-time, private security guards,
may lead illto one or more s~nallresidential streets, with walls or fences sirrrounding the perimeter of the entire
development. Many gated comniunities may have various aine~iitieswhich make it possible for residents to stay
within the comtnunity for day-to-day activities.
GRANGE HALL - A building used as a meeting place by a fraternal association normaliy co~n~rised
of farmers.
GREENHOUSE, COMMERCIAL - An establishment where flowers, shrubbery, vegetables, trees, and other
i~oriicuituralprodticis are grown in the open and/or in an enclosed building for saie to the general public on a retail
basis.
GREENHOUSE, WHOLESALE - An establishment where flowers, shsubbery, vegetables, trees, and other
horticultural products are grown in the open and/or in an enclosed building for sale on a wholesale basis, with retail
sales on premises to be on an occasional and incidental basis.
GROUP DAY CARE FACILITY - means a home, place, or facility providing day care for seven (7) to twelve
(12) children. (Idaho Code 539-1102)

-

GROUP HOME A single-family dwelling that provides residential shelter to eight (8) or fewer unrelated, mentally
and/or physically handicapped, or elderly persons, who are supervised, and reside as a single-family unit. No more
than two, related or non-related, staff members shall reside in the dwelling at any one time.
HEARING EXAMINER - An individual appointed by the Board who shall, for the purposes of this title, perform the
powers and duties of the Board of Adjustment and such other duties as deemed necessary by the Board and as
authorized by Idaho Code $57-6520.
HEIGI-IT - For the purpose of determining the height limits in the Airport District, the datum shall be the National
Geodetic Vertical Datum (NGVD).
HIGHWAY DISTRICT - The agencies that have jurisdiction over secondary roads in Kootenai County. Authority
results from powers vested by Idaho Code, Title 40, Chapter 6.
HOME OCCUPATION - An occupation, profession, or craft which is clearly incidental to the residential use of a
site, subject to the following requirements:
A.

The home occupation shall be conducted by an immediate member ofthe family residing within the dwelling
on the site.

B.

There shall be no more than one (I) individual employed at the site who does not live in the dwelling on the
site.
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C.

The home occupation ruay be conducted in an accessory bi~ildingon tlie site, altliot~ghiio liome occupation
shall be allowed on sites witiioot a dwelling.

D.

The liome occupatioii sl~alibe of a nahlre that does not generate retail business or have customer ti-affic on a
regular basis. Equipment storage facilities wliere Inore than one einployee arrives at the site to pick LIP
equipment, then leaves to work off-site, shali not be considered home occupations.

E.

Storage of equipmeut, inventory, or work-related items other than vehicles, shall be \vitliin the residence or a
perniitted accessory building. Outside storage or storage within a cargo container or trailer is prohibited.

F.

A Home Occupation Permit is required. Tlie application shall be on forrns provided by the department arid
shall coiltain a site plan, a narrative and an affidavit attesting to tlie validity of the inforniation provided.
Upon review of the information, the Planning Director shall determine if the minimum requirements have
bee11 met and either approve or deny tlie permit.

HOSPITAL - An institution specializing in giving clinical, temporary, and emergency services of a n~edicalor
surgical nature to human patients and injured persons and licensed by State Law to provide facilities and services in
surgery, obstetrics, and general medical practice.
HOT MIX A S P M L T F L A K OR CONCRETE E A T C i PLANT - A facility where asphalt or cement is mixed
with aggregate to create hot mix asphalt or concrete paving materials. Silcli facilities do not include the actual
manufacture or storage for resale or distribution of the asphalt tars and oils, or Portland cement.
HOTEL - A building in which there are six (6) or more guest rooms where lodging with or without ~nealsis provided
for compensation and where no provisions are made for cooking in any individual room or suite, but shall not
include jails, hospitals, asylums, sanitariums, orphanages, prisons, detention homes, and silnilar buildings where
human beings are housed and detained under restraint.
ILLUMINATED SIGN - A sign illuminated ititernally tluough its face by a light source contained inside the sign, or
externally by reflection of a light aimed at its surface.
JUNI<YARD - An outdoor space where waste, discarded, or salvaged materials are bought, sold, exchanged, baled,
packed, disassembled, stored or handled, including autolnobile wrecking yards, farm equipment wrecking yards,
organic waste, house wrecking yards, used lumber yards and places or yards for storage of salvaged house wrecking
and structural steel materials and equipment; but excluding such places wliere sucli uses are conducted entirely
within a completely enclosed building, such as pawn shops and establishinents for the sale, purchase or storage of
used furniture and household equip~neiitor for used cars in operable condition, or salvaged ~nateriaisincidental to
manufacturing operations.
KENNEL, BOARDING - A co~nrnercialestablishment UI which dogs or domesticated animals are housed, groomed,
bred, boarded, trained, or sold, ail for a fee or cotnpensation, or any lot or adjacent lot(s), or any building(s),
structure(s), enclosure(s) or premises on the same or adjacent lot(s), in which a total of six (6) or Inore dogs, six (6)
months of age or over, are kept or maintained by one or Inore persons. Tlie term "kennel" shall not include any
veterinary hospital, office or clinic operated by a veterinarian licensed by the state of Idaho.
KINDERGARTEN - A school, public or private, whether operated for a profit or not for profit, giving preschool
instructio~islo children under seven (7) years of age.
LABORATORY - A place devoted to experiniental study such as testing and ailalyzing. Manufacturing of a product
or products is not to be permitted.
LIVESTOCK - Large animals, sllcli as horses, cattle, pigs, sheep, goats, Ilanias, etc.
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LODGE - A building where members of a local chapter of an association, or frater~lal,coltnral, or religious
organization hold their meetings.
LOT - For purposes of this title, a lot shall meet one of the following criteria. Railroad and road rights of way shall
not be considered a lot unless specifically recognized in writing by the Department prior to July 16,2001.
P..

A lot cr-ated prior to 1-nuary 3, 1973, that is described by meies slid boiiods or aliquot parts; the conveyance
and description of which has been so recorded in the Kootenai Colinty Clerk and Recorder's Office; OR

B.

A lot created after January 3, 1973, and prior to November, 17, 1995, that was not created by the Couilty's
subdivision process, that is described by metes and bounds or aliquot parts, the conveyance and description of
which has been so recorded in the Kootenai County Clerk and Recorder's Office, and that has duly recorded
legal access to a public road. Access to the lot shall meet "Access RoadwaylDriveway Standards for
Residential Properties" or as apljroved by the applicable Fire Protection District. I11 cases where width is fixed
by easement, or where topographic features present an undue hardship, a variance tnay be applied for as set
forth in Chapter 23 of this title ; OR

C.

A lot created after November, 17, 1995, that was created through an exemption to the County's Subdivisioiz
Ordinai~ce,that is described by metes and bounds or aliquot parts, the conveyance and description of which
has bee11so recorded in the Kootenai County Clerk and Recorder's Office, and that bas duly recorded legal
access to a public road. Access to the lot shall meet "Access RoadwayDriveway Standards for Residential
Properties" or as approved by the applicable Fire Protection District. In cases where width is fixed by
easement, or where topographic features present an undue hardship, a variance may be applied for as set forth
in Chapter 23 of this title ; OR

D.

A lot platted by,the subdivision process which has been recorded in the Kootenai County Clerk and Recorder's
Office, and that has legal access from a public road, or private road, as approved by the Board of County
Commissioners at the time of platting. Driveways shall meet the "Access RoadwaylDriveway Standards for
Residential Properties." Water access is acceptable only if it was approved by the Board of County
Commissioners at the time of platting.

LOT, FRONTAGE - The front of a lot shall be construed to be in the portion nearest the street. For the purpose of
determining yard requirements on corner lots and through lots, all sides of a lot adjacent to streets shall be
considered frontage, and yards shall be provided as indicated under the definition of "Yard" contained in this section
LOT LINE - The lines (lease or property lines) bounding a lot as defined herein.
LOT MEASUREMENTS:
A.

Depth of a lot shall be considered to be the distance between the midpoints of straight lines connecting the
foremost points of the side lot lines in front and the rearmost points of the side lot lines in the rear.

B.

Width of a lot shall be considered to be the distance between straight lines connecting front and rear lot lines
at each side of the lot, measured across the rear of the required front yard; provided, however, that width
between side lot lines in the foremost points (where they intersect with the street line) shall not be less than
eighty (80) percent of the required lot width, except in the case of lots on the turning circle of cul-de-sacs,
where the eighty (80) percent requirement shall not apply.

LOT TYPES:
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A.

"Cor~ierLot" defined as a lot located at tlie intersectioli of hvo (2) or mol-e streets. A lot abutting on a curved
street or streets sliall be considered a corner lot if straiglit lilies drawn from tlie foremost point of a lot meet at
an interior aiigle of less than one I~undredthirty-five (135) degrees.

B.

"Interior Lot" defined as a lot other than a corner lot witii only one (I) frontage on a street.

C.

"Tiirougi~Lot" defined as a lot other tliall acorner lot with frontage 011,nore than one (I) street. Tliroi~glilots
abottii~gtwo (2) streets may be referred to as double frontage lots.

D. "Reversed Frontage Lot" defined as a lot on which the frontage is at riglit angles or approximately right angles
(interior angles less than one hundred thirty-five (135) degrees) to tlie general pattern in the area. A reversed
frontage lot may also be a corner lot, an interior lot, or a tlirougl~lot.

E.

"Water Front Lot" defined as a lot that adjoins or abuts tlie high water mark of a lake, river, or stream

LUMEN - A measure of the amoilnt of light emitted by a light source.

MANUFACTU~ED
HOME (formerly mobile home) - A dwelling tinit that is not constructed in accordance with
the standards set fortli in the International Building Code for single-family dwellings and is composed of one or
more components, each of which :vas substantially assembled in a manufacii~ringplant and designed to be
transported to the home site on its own chassis. Recreational vehicles shall not be considered to be manufactured
hornes. Mauufactured homes constructed prior to June 15, 1976, must obtain a Rehabilitation Certificate of
Compliance prior to application for a permit from Kootenai County as provided by Chapter 25, Title 44, Idaho
Code. For tlie purposes of this title , manufactured housing units are classified as follows:
Class A:

A manufactured home that satisfies the following additional criteria:

A.

The home has a minimuin living space of one thousand (1,000) square feet.

B.

The home shall have a pitched roof, except that no standards shall reqnire a slope of greater tlian one (1) foot
in height for each four (4) feet in width.

C.

The exterior siding of the liome consists of wood, hardboard, or aluminum comparable in composition,
appearance, and durability to the exterior siding commonly used in standard residential construction. Carports
or garages shall be constructed of like materials.

D.

The home is placed on an excavated and bacltfilled fou~idationand enclosed at the perimeter sucli that the
liome is located not Inore than twelve (12) inches above grade.

E.

The tongue, axles, transporting lights, and removable towing apparatus are relnoved from the b o ~ n eafter
placement on the lot and before occupaiicy.

Class B:

A manufactured liome that does not satisfy the criteria necessary to qualify t l ~ e h o m eas a Class A
manufactured home. A Class B manufactured home requires a special notice pernlit in tlie Agricolture
Suburban and Restricted Residential Zoning Districts.

MANUFACTURED HOME PARK - A parcel of land under single owliersliip on which three or more manufactured
homes are occupied as residences. Said park may include special facilities for common use of tlie occnpaiits such as
recreatiolial building, swimming pool, common open space, laundry facilities, and coininercial uses incidental
thereto.
MINI-STORAGE - Storage facility with ~nultipleindividual units available for lease. Individual units sliail be no
larger than 14 feet in widtli or 40 feet in length and total buiiding l~eiglitsliall not exceed 22 feet.
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MONUMENT SIGN - A sign with low overall height, supported by a footiiig in the ground, the sole purpose of
wliich is to support the sign, and where the entire base of the sign is in contact with the grouiid.
MOTEL OR TOURIST COURT- A group of attached or detached buildings containing individual sleeping or living
units where amajority ofsuchunits open individually and directly to theoutside, aind where a garage isattached or a
parking space is conveniently located to each unit, all for the iise by automobile tourists or transients, and such
words include auto courts. motor lodges, motor inns, and similar terms.
NATURAL SLOPE - The slope of the land prior to any man-made disturbance
NONCONFORMING LOT OR PARCEL - A lot or parcel tliat was lawfully established prior to the adoption of this
title or previous applicable ordinances, and which was in compliance with land development regulations then in
effect, but which no longer conforms to the regolations for the zone ill which it is located. Examples include lots
that do not meet the niinimum lot sizes or open space requirements, and lots that have a substandard access
driveway.
NONCONFORMING STRUCTURE - A building, sign or other structure, that was lawfully constructed prior to the
adoption ofthis title or previous applicable ordinances, but which no longer conforms to the regulations for the zone
in which it is located. Examples include signs and buildings that do not meet required setbacks to property lines or
that exceed height or size require:nents.
NONCONFORMING USE - The use of a lot, parcel or structure that was lawfully established prior to the adoption
of this title or previous applicable ordinances, and which was in compliance with land development regulations then
in effect, but which no longer conforms to the regulations for the zone in which it is located. -Examples include
residing in a second home on a parcel which has not been approved as an Accessory Living Unit, using a parcel in a
manner that does not meet landscaping, parking or lighting requirements, and using a parcel or structure for a
business tliat is no longer allowed, or that is allowed contingent upon requirements that are not being met.
NONDOMESTIC WASTE WATER - Any waste water that is not produced as sanitary wastewater from restroom
facilities, showers, or kitchens.
NONPROFIT PUBLIC OR PRIVATE COhlhNNITY FACLLITY (AGRICULTURAL AND RU.RAL DISTNCTS
ONLY) - A facility that includes property utilized by business leagues, boards of trade, or other associations of
persons having some common business interest in agriculture, livestock production, or forest~ythat is recognized by
State and Federal Taxing authorities as nonprofit. The purpose of the nonprofit public or private community facility
is to promote such common interest and notto engage in a regular busiiless of a kidordinarily carried on for profit.
NOXIOUS MATTER - A material which is capable of causing injury to living organisms by chemical reaction or is
capable of causing detrimental effects upon the physical or economic well-being of individuals.
NUISANCE - Anything which is injurious to health or morals, or is indecent, or offensive to the senses, or an
obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or property, or
unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake, river, stream, canal or
basin, or any public park, square, street or highway, is a nuisance.
NURSING HOME - A home, place, or institution for the care of children, the aged or infirm, or a place of rest for
those suffering bodily disorders, but not including facilities for the treatment of sickness or injuries or for surgical
care.
OCTAVE BAND - A means of dividing the range of sound frequencies into octaves in order to classify sound in
pitch.
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OCTAVE BAND FILTER - AIIelcct~icalfrequency analyzer designed accordiilg to standards formulated by the
American Standards Association and used in c o ~ ~ j u ~ ~ cwith
t i o na soulid level meter to tske measurements in specific
octave intervals.
OFF-PREMISE SIGN - A sign that is not accessory to or associated witli a permitted strocture or use on a parcel of
land, such as a sign that directs attention to a business, product, service, ente~lainlnent,event or other activity that is
conducted, produced, furnished, sold, or offered at another locatio~t.
ON-PREMISE SIGN - A sign that is located on the same parcel of land as the owner or lessee's business,
organization, product, service, event, activity, or residence, and that is accessory to or associated with an allowed
structure or use.
OPEN SPACE - Any open area, including, but not limited to, the followii~g:Parks, yards, playgrounds, beaches,
waterways, parkways, and streets.
OUTDOOR RECREATIONAL FACILITIES - Areas designed for active recreation, whether publicly or privately
owned, including but not limited to, baseball diamonds, soccer and football fields, golf courses, tennis courts,
swimming pools, race tracks, arenas, and similar places of outdoor assembly, and i~~cluding
private recreational
facilities accessory to one-family dwelling properties.
PARCEL - A piece of land that is separately described in a deed of conveyance. Parcel boundaries, as used in this
title ,may or may not coincide with parcel boundaries as assigned by the Kootenai County Assessor.
PERSONAL STORAGE BUILDING - A structure used solely for the storingof personal property
PERFORMANCE STANDARD - A criterion established to control noise, odor, smoke, toxic or noxious mater,
vibration, fire, and explosive hazards, and glare or heat generated by or inherent in uses of land or buildings.
PLANNED UNITDEVELOPMENT- A Planned Unit Development (PUD) is an integrated design for development
of residential, commercial or industrial uses, or combinations of uses, under single ownership or control, in which
the standards of this title may be varied. PUD's allow flexibility a ~ l dcreativity in site and building design and
location, in accordance with an approved plan, and the goals and policies ofthis title and the Conzprehensive Plan.
PUD'sassociated with subdividing lots must include at least 25 lots.
PLANNING AND ZONING COMMISSION - The Kootenai County Planning and Zoning Commission, herein
further referred to as the Commission.
POLE SIGN - A sign supported by a footing in the ground, the sole purpose of wliicli is to support the sign.
PORTABLE SIGN - A sign capable of being carried or easily moved
PRIVATE ROAD - A lneaus of vehicular access, which does not meet the definition of "driveway" and is not
maintained by a public highway district.
PROJECTING SIGN- A sign, otlier than a wall sign, that projects from and is suppolted by the wall of a building or
structure, with the face of the sign perpeiidicular to the building.
PROPERTY LINE - A series of lines whicl~when coni~ecteddenote the outer perimeter of a lot as described herein.
These lines are described by metes and bounds, and meet the criteria defined as establishing a separate parcel as a
"Lot of Record", or as a legally "Subdivided" parcel.
PUBLIC OFFICE BUILDING - A structure used as the office or for the purpose of conducting official business by
an agency of the Federal Government, State Government, or a political subdivision of the State of Idaho.
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PUBLIC UTILITY COMPLEX FACILITY - A public utility facility of major importance involvi~lgconstruction of
facilities of a complex hature including, but not limited to: station houses or station grounds, pumping stations,
power substations, dam structures, water storage facilities which hold more than 100,000 gallons or are greater than
25 feet in height, fire stations, telephone transmission stations, sewage disposal or storage stations, railroad
transportation lines or spurs, railroad classification yards, high voltage or high pressure transmission lines, or
strilchlres principally nsed in interstate transmission ofclcctricity, natural gas,or fuel. Celluiur ieiephone, radio and
television towers shall not be included in this defoinition.
RECREATIONAL BUILDING, PUBLIC ORNON-PROFIT- Any facility which provides recreational activities for
use by the general public including, but not limited to, non-profit or public buildings, such as libraries, museilms, art
galleries, etc.
RECREATIONAL FACILITY - Any facility wliicil provides recreational activities for use by tile general pi~blic
including, but not limited to, parks, playgrounds, picnic areas, etc.
RECREATIONAL VEHICLE - A vehicular-type unit primarily designed as temporary -living quarters for
recreational, camping, or travel use, which either has its own motive power or is lnoitnted on or drawn by another
vehicle. The basic entities are: travel trailer, camping trailer, truck camper, fifth-wheel camper, and motor home.
RECREATIONAL VEHICLE PARK - A parcel of land upon which three (3) or more recreational vehicle sites are
located, established, or maintained for occupancy by recreational vehicles, or tents, as temporary living quarters for
recreation, camping, or vacoation purposes.
RENTAL WAREHOUSE - Storage facility available for lease, with or without individual units, which does not meet
the definition of Mini-storage.
RIGHT-OF-WAY, PRIVATE - A strip of land resewed for use as a private roadway for one (1) or more parcels of
land, which normally includes a private street and may incorporate private utilities or service areas.
RIGHT-OF-WAY, PUBLIC - A strip of land publicly dedicated and accepted by a Highway District for use as a
roadway. In addition to the roadway, it may also incorporate curbs, utilities, lawn strips, sidewalks, parking lanes,
lighting and drainage facilities and may include special features such as grade separation, landscaped areas, viaducts
and bridges. The term public right-of-way shall also include public easements acquired by prescription.
ROAD FRONTAGE - The frontage that abuts onto a publicly dedicated and maintained road

-

ROAD OR STREET, PUBLICLY DEDICATED AND MAINTAINED That portion of a public right-of-way
prescriptive easement which is improved, dedicated, and maintained by a local Highway District and intended for
use by vehicles to provide traffic circulation and primary access to abutting properties.
ROOF SIGN - A sign erected upon the roof of a building or the top of a structure.
Sign - Any device, structure, fixture, display, painting or visual image using words, graphics, symbols, numbers,
letters or lights to convey information or attract attention. Signs include their structure and component parts, and
typically identify a residence or place of business, provide information, or direct attention to a subject matter,
product, sewice, event, place, activity, institution, or organization.
RUNWAY - A defined rectangular area on an airport prepared for the landing and takeoff of aircraft.
SANITARIUM - A residence for the care of children, the elderly, infirm, incurable or convalescent of any age in
which persons are provided with food, lodging and medical care, but not including hospitals, clinics or group homes.
SCHOOL, PRESCHOOL ORNURSERY - A school or organized program for the care and instruction ofpreschool
age children under the age of six (6) years whether public or private and whether or not operated for profit.
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SCHOOL, PUBLIC OR I'NVATE- Any land, building or part thereof whicli is designed, co11stru:ted or nsed for
education or instruction in any branch of knowledge.
SENSITIVE AREAS - Sensitive areas are defined as a) land in, or within 300 feet of wetlands, streams, or lakes, b)
areas where the water table is within 6 feet of ground surface at a~iy'timeof t11e year, c) areas with slopes 225% or
that exhibit sigus of instability, d) habitat for rare, threatened or ei~daiigeredplants or a ~ ~ i ~ n ae)l sareas
, where tile
ground surface is within 50 feet of an iinconsolidated, sand or gravel aquifer, and f ) areas of special flood liazard
(flood zones).
SETBACIi LINE - A line established by these regulations or by other ordinances to goveni the placement of
buildings or other structures with respect to lot lines, streets, taxi-ways, or flanking roadways.
SIGN - Any device, structure, fixture, display, painting or visual image using words, graphics, symbols, numbers,
letters or lights to convey information or attract attention. Signs incliide their structure and coinpone~~t
parts, and
typically identify a residence or place of business, provide information, or direct attention to a subject matter,
prodnct, service, event, place, activity, institution, or organization.
SIGN FACE - The surface of a sign on which an advertising message is displayed.
SITING AREA - That portion of a lot that contains the transmission tower, related buildings, andlor equipment
required for the operation of a wireless communicatioi~facility.
SLOPE - An incline, described by the vertical change in elevation that occurs in 100 feet of horizontal distance (rise
divided by run), expressed in percent (%). Slope is ~neasuredperpe~~dicular
to the contour of the land, and is the
lnaximu~nincline for a given area.
SOUND LEVEL METER- An instrument standardized by the American Standards Association for measurement of
intensity of sound.
SPECIAL EVENTS - Special events shall include, but not be limited to, outdoor lnusical concerts, festivals, fairs,
carnivals, or any other outdoor public asse~nblyin which persons are gathered together for commercial, civic, or
social functioi~s,recreation or for food or drink consumption, which may be expected to l~aveor 11ave 500 or more
peopie at any one time. The provisions contained within this title which apply to special events shall not apply to
the Kootenai County Fairgrounds. Special events as applied in this title shall not apply to any marine event
conducted on the waters of Kootenai Coui~tywhicli is regulated under Idaho Code 567-7030.
SPECIAL EVENTS LOCATION - A site that has been specifically approved through the Conditioi~alUse Permit
process to hold Special Events. The Kootenai County Fairgrounds and marine events conducted on the waters of
Kootenai Cocinty are exempt from these requirements. No other sites or facilities in t l ~ eunincorporated area of
Kootenai County are considered "grandfathered" or exempt from theConditional Use Permit requirement for Special
Events.
STEALTH DESIGN - Constructed or modified in such a way as to best blend in with the surroui~dingenvironment
and, in some circumstances, may not be readily recognized as a wireless communication facility.
of a building used for storage of equipment or materials
STORAGE UNIT - A noii-habitable building or po~tioi~
associated with the prir~cipalor accessory use of the site. Storage units are typically distinguished from habitable
space by having a door at least 8 feet in widtli to access the storage area.
STORY - That portion of a building included between tile surface of any floor and the surface of the floor next
above, or if there is no floor above, the space between the floor and il~eceiling nest above. A basement shall be
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counted as a story for the purpose ofthis title when more than one-half (112) of such basement height is above the
establislied curb level or above the finished lot gradc level where curb level has not bee11established.
STREAM - A natural water course of perceptible extent, with definite beds and banks, which confines and conducts
continuously or intermittently flowing water. Definite beds are defined as having a sandy or rocky bottom which
results from the scouring action of water flow.
Class I - A stream used for domestic water supply, or which is important for the spawning, rearing or
migration of fish. Such waters will be considered to be class I upstream from the point of domestic diversion
for a minimum distance of 1,320 feet.
Class I1 - Usually headwater streams or minor drainages that are used by only a few, ifany, fish for spawning
or rearing. Where fish use is unknown, streams sllall be considered class I1 where the total upstream
waterslied is less than two liimdred forty (240) acres. Tile principal value of class I1 streams lies in their
influence on water quality and quantity in class I streams.
STREET - A public right-of-way wliich affords a primaiy means of access to abutting property
STRUCTURAL ALTEMTION - Any change other than incidental repairs, which would prolong the life of the
supporting members of a building, such as the bearing walls, beams, or girders.
STRUCTURE - That which is built or constructed, an edifice or building of any kind, or any piece of work
artificially built up or composed or parts joined together in some definite manner.
SUBSTANTIAL CHANGE - Any change that will likely cause a material or directly relevant bearing on the
decision making process or the public's, or an agency's, reasonable expectation of information provided at the time
of application.
SURFACE MINE - An area where minerals are extracted by removing the overburden above and adjacent to natural
deposits ofminerals, and mining the deposits thereby exposed.
SURFACE MINING - Activities performed on a surface mine in the process of extracting minerals from the ground,
including the excavation of pits, removal of materials, disposal of overburden, and the construction ofhaulage roads.
Extraction of rock or fill material, or the processing of rock or other road materials, by a Kootenai County highway
district shall not be considered surface mining activity for purposes of this title when the activity is carried on within
a public right-of-way, or immediately adjoining property during temporary construction activity associated with
publicly maintained roadways.
TAXIWAY - A defined path, from one part of an airport to another, selected or prepared for the taxiing of aircraft.
TEMPORARY IfiRDSHIP USE - A temporary use which is used as living quarters for a dependent relative when
the temporary use is located on the same parcel as the dwelling of the owner of the property, and when the
temporary use is accessory to the dwelling of the owner of the property and shall not be considered as a use to be
transferred when the owner's property is sold or leased.
TEMPORARY SIGN - An easily removable sign, constructed of plywood or other non-durable material, displayed
for a short period of time.
TOP SOIL - The darker colored, more friable upper position of the soil, down to such restrictions as claypans,
hardpans, coarse sand and gravel, or rock.
TOXIC MATERIALS - Materials which are capable of causing injury to living organisms by chemical means when
present in relatively small amounts.
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TRANSMISSION TOWER - A tower, including, but not li~ni~ed
to, a self-supporling lattice or monopole stnicture,
wliicll elevates a wireless comini~nicationantennaand may include accessory lransinissioi~and ~eceiviogequip~nei~t.
TREE - A woody perennial plant, typically large and with a single, well-defined stem
USE - T l ~ epurpose or activity for which the land, or building thereon. is designed or intended; or for which i?
occupied or maintained, and sllall ii~cludeally manner or performance of such activity wit11 I-espect to the
performance standards of this title.
USES, PROHIBITED -Those uses not specifically enumerated as pennitted uses. Prohibited oses are listed in this
title for purposes of clarity and e~npllasisonly. Proliibited uses mentioned include, but are not limited to, eni~nierated
prohibited uses.
VARIANCE - As defined by In'nho Code 967-6516, "A variance is a modification of the bulk and placemelit
requirements of the ordinance as to lot size, lot coverage, width, depth, fsont yard, side yard, rear yard, setbacks,
parking space, height of buildings, or other ordinance provision affecting the size or shape of a structure o r the
placement of the structure upon lots, or the size of lots. A variance shall not be considered a right or special
privilege, but may be granted to a11 applicant only up011a showing of undue hardship because of cl~aracteristicsof
the site and that the variance is not in conflict with the pi~blicinterest."
VISUAL CLUTTER - A crowded, confused, disorderly collection of things that is visible to neighbors or tlle public.
WALL (OR BUILDING MOUNTED) SIGN - A sign painted on, applied to, or attached to the exterior surface o f a
building or structure, with the exposed face of the sign in a plane parallel to the plane of the wall, and where n o part
of the sign structure extends more than 16 inches out froin that surface.
WETLAND -Those areas that are inundated or saturated by surface or ground water, at a frequency and duration
sufficient to support, and tliat under normal circumstances do support, a prevalence of vegetation adapted for life in
saturated soil conditions. Wetlands generally include swamps, inarcbes, bogs and similar areas.
WETLAND SPECIALIST - A specialist in the field of wetlands delineation and assessment. A wetlands specialist
has the ability to delineate wetlands, assess the fuilctio~land value of particular wetlands, aid provides assistance
with wetland regulations and permits including the completion of application and permit forms, and provide
technical advice about avoidance, minimization and compensatol-y mitigation of effects to wetlands. A wetlands
specialist shall have at a minimum of a Bachelors of Science degree froin an accredited university in biology,
botany, ecology or a similar related field and a minimum of two years full time field experience as a wetlands
professional or additional education that includes completion of a wetland-specific training program. This field
experience may be in tlle for~ilof certification from the Society of Wetlands Specialists or a list of accepted and
approved plans from the U.S. Army Corps of Engineers or other applicable local, state or federal agencies. Any
additional education or trainil~gsl~allinclude comprehensive inforination on wetland hydrology, hydric soils and
hy drophtic vegetation. Experience in wetland delineation should include delineating wetlaitds using state or federal
regulatory tnanuals, preparing wetlands delineation reports as outlined by state or federal regulations, condi~cting
wetland function and value assessments, and developing and inplemeiiting mitigation plans.
WIRELESS COMMUNICATION FACILITY (WCF) - Any facility designed and used for the purpose of
transmitting, receiving, or relaying voice and data signals. Facilities illciude siting areas, trans~nissiol~
towers and
antennas. This definition includes previously approved cell phone towers. Amateur radio, broadcast radio and
television facilities, towers less than 20 feet in height that are mounted upon another structure and facilities with
towers less than 40 feet in height above natural ground level are excluded from this definition. Minor modifications
of WCFs are pennitted. However, substantial changes to current WCFs (as determined by the Director), including,
but not li~nitedto, the physical espansioil of a siting area or the extension of a transmission tower beyolid 20 feet
from its original height sl~allrequire a new or modified conditional use pennit.
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YARD - An open space other than a court, on a lot, unoccupied and u~iohstri~cted
fro111 the ground upwartl, except as
otherwise provided in this title .
YARD, FRONT - A yard extending along the full length of the front lot line between the side lot lines.
YARD, REAR - A yard extending along the full length of the rear lot line between the side lot lines.
YARD, SIDE - A yard extending along a side lot line from the front yard to the rear yard.
ZONE OR DiSTRlCT - The words "Zone" and "District" are interchaiigeable in this title . "Zone" or "District"
m a n s all land or water areas within a stated boundary.
ZOO - A collectio~iof living inam~iials,birds, andlor reptiles located and lioused for public display
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CliAPTER 3
ESTABLISHMENT OF ZONES AND ZONING DISTRICT
PROVISIONS FOR OFFICIAL ZONING DISTRICT MAP
9-3-1: OFFICIAL ZONING DISTRICT MAP: The County is hereby divided into zones, as shown on the
Official Zoning Map, which, together with all esplanatory ~naltertl~ereoii,is hereby adopted by reference and
declared to be part o f this title.

The Official Zoning Map shall be identified by the signature of the Chairman of the Board, attested by the County
Clerk:
"This is to verify that this is the Official Zoning District Map referred to in Title 9 o f the County Code o f
Kootenai Coonty, Idaho."
Changes in boundaries o f zones silall be made by ordinance after duly-noticed public hearing as prescribed by IduAo
Code and Chapter 21 o f this title. Upon adoption and publication ofsuch amendment ordinance, said changes shall
be made on the.0fficial Zoning Map of Kootenai County, a1011gwith a notation o f the date, file number(s), and
initials o f the person making the changes.
Regardless ofthe existence o f purponed copies o f the OfficialZoning District Map which may from time to time be
made or published, the Offic~alZoning District Map, which shall be located in the Office o f the Building and
Planiling Department, shall be final authority as to the current zoning status of land and water areas, buildings, and
other structures in the County.
9-3-2: REPLACEMENT OF OFFICIAL ZONING DISTRICT MAP: In the evelit that the Official Zoning
District Map becomes damaged, destroyed, lost, or difficultto interpret because ofthe nature o f number o f changes
and additions, the Board may, by ordinance, adopt a new Official Zoning Map which shall supersede the prior
Official Zoning District Map. The new Official Zoning District Map may correct drafting or other errors or
omissions in the prior OfficialZoning District Map, but no such correction shall have the effect o f amending the
original OfficialZoning District Map or any subsequent arnend~nentthereof The new OfficialZoning District Map
sliall be identified by the signature of the Chairman of the Board, and attested by the County Clerk:

"This is to verify that this Ofticial Zoiiing District Map supersedes and replaces the Official Zoning District
Map adopted (date o f Adoption of map being replaced) as part o f Title 9 o f the County Code o f I<ootenai
County, Idaho."
Unless the prior Official Zoning District Map has been lost, or has been totally destroyed, the prior Map or any
significant parts thereof remailling,shall be preserved, together with all available records pertaining to its adoption
or amendment.
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CtJAPTER 4
ZONE B0UNI)ARlES
9-4-1: RULES AND INTERPRETATION : Where uncertainty exists as to the boundaries of zone, as shown on
the Official Zoning District Map, the following rules shall apply:
A.

Boundaries indicated as approximately following the centerline of streets, highways, or alleys shall
construed to follow such centerlines;

B.

Boundaries indicated as approxiinately followiiig platted lot lines shall be construed as following such lot
lines;

C.

Bouildaries indicated as approxiinately followiog city limits shall be col1strued as following such city limits;

be

D. Boundaries indicated as following railroad liiles shall be construed to be inidway between tlie main tracks;
E. 'Boundaries indicated as following shorelilies shall be construed to follow such shorelines and legally
established tneauder lines. in the event of change in the shoreline, it shall be construed as moving with the
actual shoreline; boundaries indicated as approximately foiiowing the centeriines of streams, rivers, canals,
lakes, or other bodies of water shall be construed to follow such centerlines;

F.

.Boundaries indicated as parallel to or extensions of features indicated in Subsections "A" through "En above,
shall be so construed. Distances not specifically indicated on the Official Zoning District Map shall be
determined by the scale of the Map;

G.

Boui~dariesindicated as following Section or Township lines shall be construed as following such Section or
Township lines;

H.

Where physical or cultural features existing on the ground are at variance with those shown on the Official
Zoning District Map, or in other circumstances not covered by subsections "A" through "G" above, tlie Board
of AdjustmentlHearing Examiner shall interpret the zone boundaries.

I.

Where a zone boundary line divides a lot which was in single ownership at the time of passage of this title ,
the Board may permit, as a special exception, the extension of the regulations for either portion ofthe lot not
to exceed fifty (50) feet beyond the zone line into the remitining portion of the lot.
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9-5-1: MINIMUM AND UNIFORM: The regulations set by tliis title witliin each zone sliall be minimum
regulations aiid shall apply uniformly to each class or kind of structure or land use.
9-5-2: COMPLIANCE WIT13 ZONING REGULATIONS REQUIRED: No building, structure, or land shall
liereafier be used or occupied, and no building or structure or pal? thereof sliall hereafter be erected, constructed,
reconstructed, moved, or structurally altered, except in conformity with all oftlle regulations herein specified for the
zone in which it is located.
9-5-3: ERECTION AND ALTERATION OF BUILDINGS: No buildillg or other struchlre shall hereafter be
erected or altered:

A.

To exceed the height regulations;

B.

To accommodate or house a greater number of families;

C.

To ooziijjj; a greater percentage of loi area;

D.

To have narrower or smaller rear yards, front yards, side yards, or other open space than herein required; or in
any other manner contrary to the provisions of tliis title.

9-5-4: INCLUSION OF OPEN SPACE: No part of a yard, or other open space, or off-street parking or loading
space required about or in connection with ally building for the purpose of cornplyil~gwith this title shall be
included as part of a yard, open space, or off-street parking, or loading space similarly required for any other
building.
9-5-5: YARD AND LOT SIZES: No yard or lot existing as of the effective date of Kootenai Coulity Zoning
OrdinanceNo. 348, February 8,2005, sliall be reduced i1i dimension or area below the minimum requirements set
forth herein. Yards or lots created afterJanuary 3, 1973, or in tlieRuralZone, Septeliiber I, 1978, sliall meet at least
the minimum requirements.
In zones with a five (5.00) acre or larger minimum lot size, the size of the lots may be figured using gross acreage
(including % of the adjacent right-of-way), provided tlie net lot size (excluding right-of-way) is no more tlian 10%
smaller than tlie minimum lot size listed for the zone (4.50 acres net for a 5.00 acreminimum lot size). In zones with
mini~nulnlot sizes smaller tlian 5.00 acres, the size of tlie lots sliall be figured using net acreage.
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CHAPTER 6
AGRICULTURAL ZONE (A)
SECTIONS:
9-6-1
9-6-2
8-0-3
9-6-4
9-6-5
9-6-6
9-6-7
9-6-5
9-6-9
9-6- 10
9-6- 1 1
9-6- 12

AGRICULTURAL ZONE DEFINED
RESTRICTIONS
LQT SIZE AND SITE AP3.A
EXISTING CEMETERIES
USES PERMITTED - EXISTDJG PROPERTY OF LESS THAN 5.00 ACRES
USES PERMITTED - 5.00 ACRES OR MORE
USES PERMITTED - STORAGE
USES PROHIBITED
FRONT, SIDE, AND REAR YARDS
OFF-STREET PARKING
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-6-1: AGRICULTURAL ZONE DEFINED: The "Agricultural zone" is a laud use classification for a district
suitable for farming and agricultural pursoits, tree farms, and all uses that come under the title of forestry uses.
9-6-2: RESTRICTIONS: In the Agricultural zone, no building or premises shall be used, nor shall any building or
structure hereafter erected or altered (unless provided in this title ),except for one or more ofthe following uses in
accordance with the following standards; provided, however, that those standards shall not be in conflict with in'nho
Code $67-6529, which reads in part: 'Wo power granted hereby shall be construed to empower a board of county
commissioners to enact any ordinance or resolution which deprives any owner of full and complete use of
agricultural land for production of any agricultural product." For purposes of this title, agricultural land is defined as
a tract of land containing not less than five (5.00) acres, including canal and railroad rights-of-way, used exclusively
for agricultural purposes.
9-6-3: LOT SIZE AND SITE AREA: After January 3, 1973, the mini~numlot size in the Agriculh~ralzone, shall
be five (5.00) acres. The following uses are permitted, provided sixty-five percent (65%) of the lot is left as open
space free from structures.
9-6-4: EXISTING CEMETERIES: Any existing cemetery shall not be restricted in any manner, except that
expansion of existing property shall conform with the laws of Idaho.
9-6-5: USES PERMITTED - EXlSTING PROPERTY OF LESS THAN 5.00 ACWS: On lots created prior to
January 3, 1973, which are less than 5.00 acres in size, only the following uses are permitted:
A.

General farming, except the minimum lot area for the keeping of livestock shall be 314 acre.

B.

One single-family dwelling, including Class A and B manufactured homes, with accessory buildings.

C.

Prior to the establishment of a principal use, one personal storage building not to exceed 3,000 square feet,
however, a special notice permit shall be required for personal storage buildings on lots or parcels under two
(2.00) acres in size where the principal building or use has not yet been established, a11d shall not exceed 2,000
square feet in size..

9-6-6: USES PERMITTED - 5.00 ACRES ORMOIIE: On lots, as defined by this title, that are a minimum of
five (5.00) acres, the following uses are permitted:
A.

General Farming.
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B. Roadside stands of not inore than three lnlndred (300) sqilare feet used for sale of agricultural products on the
premises.
C.

One single-family dwelling, including Class A and B manufactured homes, with accessory buildings.

D.

Home occupation, as defined in lllis title.

E.

Publicly-owned parks, playgrounds, recreational facilities.

F.

Bed and Breakfast, subject to the following provisions:
I.

Maximu~nof five (5) rooms for lodging of paying guests.

2.

Must provide off-street autoinobile parking space for each guest room.

3.

No other commercial uses are permitted in conjnnction, for example: restaurant, meeting hall, etc.

G.

One two-family dwelling or duplex.

H.

Processing plants, feed mills, packing plants, and warehouses for the purpose of processing, packing, and
storage of agricultural products, e~nployingregularly not more than ten (1 0) persons, but escluding ineat,
poultry, slaugl~terhouses,and cominercial fertilizer manufacti~ring.

I.

Dairy products manufacture.

J

Cemeteries, provided that they meet ail standards of the Ida170 Code and approved by the Panhandle Health
District.

K.

Te~nporaryHardship Use, subject to the standards of this title.

L.

Temporary or intermittent recreational use of a Recreational Vehicle provided the foliowing conditions are
met:
1.

The Recreational Vehicle (RV) shall have current registration and sllail be in serviceable condition so it
can to be operated in a safe and lawhl manner upon the roads and lligbways in the State ofidaho as set
forth in theIdaho Motor Vehicle Laws ofthe State of Idaho. TheRV shall not be set on blocks with the
tires or running gear rernoved.

2.

No decks or additions shall be attached to tile RV, nor shall the RV be skirted.

3.

Tile RV shall not be used as a dwelling. The owners must have a primary residence other than the RV.
There shall be no mail service to tl~istype of use. An RV may be used as a dwellii~gfor thk owners of
the property during construction of a dwelling on the same property as the RV site. Upon completion
of the residence or expiration of the building pertnit for the residence, the use of the RV shall revert to
the telnporary or intermittent use as allowed under this provision.

4.

The RV inust be hooked into asewage disposal syste111 which meets the requirements of t l ~ ePanlla~~dle
Health District, orsl~allbe totally self-coi~tainedand re~novcdfsom tile site to empty llolding tanks at an
approved location.

5.

T11e RV shall not be used as a rental property.
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6.
M.

RV's located in flood plains must coriiply witli tlie FloodDoi~zcigcPiever?tioiz Oi~cliiiiii~ce

Prior to the establishment of the principal use, one (I) persolla1 storage building not to exceed 3,000 square
feet.

N. Accessory Living Unit. See definitions for additional standards.
9-6-7: USES PERMITTED - STORAGE: Except as allowed with a Conditional Use Pennit, no property in tlie
Agricultural zone shall be used as a storage area for any purpose other than storage of material used in connection
witli the operation of the above uses.
9-6-8: USES PROEIIBITED: Prohibited uses in the Agricultural zone include, but are not limited lo, tlie following:
A.

General commercial uses, except as specifically permitted

B.

General manufacturing uses, except as specifically permitted

C.

Subdivisions, as defined in the Kooieilni Cozrilly S~~bdivisioi~
Oilliitni~ce.

9-64; FRONT, SiDE, AND 2ZAR YARDS: The following front, side, and rear yard requirements shall apply in
the Agricultural zone:
A.

Residential Structures:
1. Front Yard .....
25 feet
2. Side yard
10 feet
With an alley
6 feet
3. Rear yard
25 feet
4. Flanking street
15 feet

B.

Accessory buildings, Personal Storage buildings:
1. Front yard
25 feet
2. Side yard
10 feet
With an alley
6 feet
3. Rear yard
15 feet
4, Flanking street
15 feet

C.

All other allowed structures:
1. Front yard
30 feet
2. Side yard
30 feet
3. Rear yard
30 feet
4. Flanking street
25 feet

9-6-10: OFF-STREET PUKING: Off-street parking for vehicles is required as follows:
A.

Residence, One (1) off-street parking space for each dwelling. Two (2) off-sheet parking spaces are required
for a two-family dwelling or duplex.

9-6-11: CONDITIONAL USES:
A.

Gun Clubs, Rifle Ranges, and Archery Ranges.

B.

Slaughterhouses and Rendering Plant
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C.

Golf Course and Dsivitig Range.

D.

Coinmercial Fur Farms.

E.

Co~nmerciulResort.

F.

Agricultural Products Sales Store.

G.

Rental Warehouse.

H.

Clinics or Hospital - Animal or Veterinary.

I.

A~~tolnobile
Wrecking Yards, Junk Yards.

J.

Sawmills, Sliingle or Planing Mill, or Woodworking Plant.

K. Retirement, Convalescent, and Nursing Homes.
L.

Radio and Television Towers.

M.

Airports and Airstrips.

N.

Race Tracks.

0.

Feed Lots.

P.

Private Resort (Nonprofit).

Q.

Public Utility Colnplex Facility.

R.

Wholesale Gree~ihouses.

S.

Restricted Surface Mining.

T.

Day Care Center, Group Day Care Facility.

U.

Lighting for any outdoor recreational facility, regardless of wliether the use requesting such lighting is a
permitted use or a conditional use.

V.

~lijty
Churches, grange Ilalls, lodges, and other nonprofit public or yrivate c o n ~ ~ ~ i ~facility.

W.

Mini-Storage.

X.

Fish hatcllery or fish farm.

Y.

Public and private schools.

Z.

I-Iospitals and sanitariums.

AA. Residential Care Facility.
BB. Special Events Location.
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CC. Wireless Co~n~nunication
Facility (WCF).
DD. Kennels, Boarding

EE. Comlnercial Riding Arena or Equine Training Center or Facility
9-6-12: USES REQUIRING SPECIAL NOTICE:
A.

Railroad car or truck cargo contailierltrailer used for storage or any other purpose not associated with the
active operation of an allowed railroad or truckiiig business.
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CIlAPTER 7
AGRICULTURAL SUBURBAN ZONE (AS)
SECTIONS:
9-7-1
9-7-2
9-7-3
9-7-4
9-7-5
9-7-6
9-7-7
9-7-8
9-7-9
9-7-10
9-7-1 1

AGRICULTURAL SUBURBAN ZONE DEFINED
RESTRICTIONS
LOT SIZE, DENSITY AND SITE AREA
USES PERMITTED - EXISTING PROPERTY LESS THAN 8,250 SQUARE FEET
USES PERMITTED - LOTS MEETING MINIMUM SIZE REQUIREMENTS
USES PERMITTED - STORAGE
USES PROHIBITED
FRONT, SIDE, AND REAR YARDS
OFF-STREET PARKJNG
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-7-1: AGRICULTURAL SUBURBAN ZONE DEFINED: The "Agricultural Suburban zone" is a land use
classification for a district suitable for residential and agricultural uses.
9-7-2: RESTRICTIONS: In the Agricultural Suburban zone, no building or premises shall be used, nor shall any
building or structure hereafter be erected or altered (unless provided in this title) except for one (1) or more of the
following used in accordance with the following standards.
9-7-3: LOT SIZE, DENSITY AND SITE AREA: Minimum lot sizes in the Agricultural Suburban Zone are as
follows:
Lots legally created by a deed or plat recorded prior to February 8,2005:
Lots in Conservation Design Subdivisions:
All other lots:

8,250 sq. ft.
14,520 sq. ft.
2.00 acres

The inaximuln base density in conservation design subdivisions shall be one (1) lot per two (2.00) acres. The
following uses are pe~mitted,provided sixty-five (65) percent of the area of the lot is left in open space free from
structures.
9-7-4: USES PERMITTED - EXISTING PROPERTY OF LESS THAN 8,250 SQUARE FEET: On lots
created prior to Janua~y3, 1973, which are less than 8,250 square feet in size, the uses shall be lilnited to one (1)
single-family dwelling, including Class A lnaliufactured homes, with accessory buildings.
9-7-5: USES PERMITTED -LOTS MEETING MINIMUM SIZE REQUIREMENTS: On lots, as defined by
this title, created after January 1, 1973 that meet the inini~iiu~n
size requirements, the following uses are permitted:
A.

General farming, except the minimum lot area for the keeping of livestock shall be 314 acre.

B. Temporary office for the sale of rzal estate for a period not to exceed two (2) years.
C. One (1) single-family dwelling, including Ciass A manufactured homes, with accessory buildings.
D.

Home occupations, as defined in this title

E.

Subdivisions as defined in the Koole17ni Cozozly Sz~Ddi~~isio~z
Ordinnizce.

F.

Temporary Hardship Use, subject to the standards of this title,
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G.

Bed nnd Breakfast, subject to the foIlo\ving provisions:
I.

Maximum of five (5) rooms for lodging of paying guests

2.

Must provide off-street automobile parking space for each guest room, as well as all vehicles owned by
permanent residents.

3.

No other commercial uses are permitted in conjunctio~l,for example: restaurant, meeting hall, etc

ti.

Publicly-owned parks, playgrounds, and recreational facilities.

I.

Continued operation of airports or airstripithat were in existence at the time of adoption of Kootenai Coonty
Zoning Ordinance No. I I, Janoary 3, 1973, and which have bcen used continuonsly (at least once every 6
months) since that date.

J.

Temporary or intermittent recreational rise of a Recreational Vehicle provided the following coilditions are
met:
1.

The Recreational Vehicle (RV) shall have current registration and shall be in serviceableconditioi~so it
can to be operated in a safe and lawful manner upon the roads and highways in the State of Idaho as set
forth in tile Idaho Motor Vehicle Laws ofthe State of Idaho. The RV shall not be set on blocks with the
tires or running gear removed.

.2.

No decks or additions shall be attached to the RV, nor shall the RV be skirted.

3.

The RV shall not be used as a dwelling. The owners must have aprimary residence other than the RV.
There shall be no mail service to this type of use. An RV may be used as a dwelling for the owners of
the property during construction of a dwelling on the same property as the RV site. Upon completion of
the residence or expiration of the building permit for the residence, the use of the RV shall revert to the
temporary or intermittent use as allowed under this provision.

4.

The RV must be hooked into a sewage disposal system which meets the requirements of the Panhandle
Health District, or shall be totally self-contained and removed from the site to empty holding tanks at an
approved location.

5.

The RV shall not be used as a rental property.

6.

RV's located in flood plains must comply with the Flood Damage Prevelztioil Ordinance.

K.

One (1) two-family dwelling or duplex.

L.

Prior to establishment of the principal use, one (1) personal storage building not to exceed 2,000 square feet
on lots or parcels two (2.00) acres or more in size.

M.

Accessory Living Unit. See definitions for additional standards.

9-7-6: USES PERMITTED - STORAGE: No property in the Agricultural Suburban zone shall be used as a
storare
- area for anv-purpose
. . other than storage
- of material used in connection with the above permitted uses, or with
an approved conditional use or special notice permit.
9-7-7: USES PROHIBITED: Prohibited uses in the Agricultural Suburban zone include, but are not limited to, the
following:
A.

Commercial uses
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B.

Manufacturing uses

9-7-8: FRONT, SIDE, AND W A R YARDS: The following front, side, and rear yard requiremelits siiall apply ill
the Agricultural Suburban zone:
A.

Residential structures:
1. Front yard ...................... .
.
.... 25 feet
.
.
.......10 feet
2. Side yard ....................
With an alley ...................6 feet
3. Rear yard .............................
25 feet
4. Flanking street ..........................15 feet

B. Accessory buildings, Personal Storage buildings:
1. Front yard ................................
25 feet
2. Side yard ....................
.
.
..... 10 feet
With an alley ...................6 feet
3. Rear yard ..................
.
......... 15 feet
4. Flanking street..............
.
....... 15 feet
C.

All otl~erallowed structures:
.
.
..........30 feet
I. Front yard ...............
2. Side yard ................................. 30 feet
3. Rear yard ............................... 30 feet
4. Flanking street.........................
25 feet

9-7-9: OFF-STREET P A I W G : Off-street parking for vehicles is required as follows:

A.

Residence - One (1) off-street parking space for each dwelling. Two (2) off-street parking spaces are required
for a two-family dwelling or duplex.

9-7-10: CONDITIONAL USES:
A.

Golf Courses and Driving Ranges.

B.

~ o l n k e r c i aResort.
l

C.

Retirement, Convalescent, and Nursing Homes.

D.

Private Resort (non-profit).

E.

Privately-owned recreational facilities which are open to public use (wit11 or without a membership or fee),
such as Tennis Courts, Racquet Clubs, Softball Fields, Baseball Fields, and Soccer Fields.

F.

Public Utility ColnplexFacility.

G.

Wholesale Greenhouses.

H.

Day Care Center, Group Day Care Facility

I.

Lighting for any outdoor recreational facility, regardless of whether the use requesting sucli lighting is a
pennitted use or a conditional use.

3.

Churches, grange l~alls,or lodges

K.

Mini-Storage
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L.

Cemeteries.

M.

Medical and Dental Clinics.

N.

Public and private schools.

0.Hospitals and Sanitariums.
P. Residential Care Facility.
Q. Kennel, Boarding.

R. Clinic or Hospital, Animal or Veterinary.
9-7-11: USES REQUIRING SPECIAL NOTICE:

A.

Class B Manufactured Home.

B.

Multiple-family dwelling.

C.

Railroad car or truck cargo containeritrailer used for storage or any other purpose not associated with the
active operation of an allowed railroad or trucking business.

D.

On lots or parcels under two (2.00) acres in size, personal storage buildings where the principal building or
use has not yet been established. Personal storage buildings shall not exceed 2,000 square feet.
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CTlhl'TER 8
RESTRICTED RESIDENTIAL ZONE (RR)
SECTIONS:
9-8-1
9-8-2
9-8-3
9-8-4
9-8-5
9-8-6
9-8-7
9-8-8
9-8-9
9-8-10
9-8-1 1
9-8-12
9-8-13

RESTRICTED RESIDENTIAL ZONE DEFINED
RESTRICTIONS
LOT SIZE AND SITE AREA
USES PERMITTED - PROPERTY LESS THAN 8,250 SQUAREFEET
USES PERMITTED - PROPERTY OF 8,250 SQUARE FEET
USES PERMITTED - 9,900 SQUARE FEET
USES PERMITTED - 5.00 ACRES OR MORE
USES PERMITTED - STORAGE
USES PROHIBITED
FRONT, SIDE, AND REAR YARDS
OFF-STREET PARKING
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-8-1: RESTRICTED RESIDENTIAL ZONE DEFINED: The "Restricted Residential zone" is a land use
classification foi a district suitable for residetitiai rise which is, or will become, a one- or two-family unit living area.
Uses are generally limited to residential uses.
9-8-2: RESTRICTIONS: In the Restricted Residential zone, no building or premises shall be used nor shall any
building or structure hereafter be erected or altered (unless provided in this title) except for one (1) or Inore of the
following uses in accordance with the following standards.Within the boundaries of Areaof City Impact of the City
of Hayden Lake, the density shall be limited to no more than one single-family dwelling per acre.
9-8-3: LOT SIZE AND SITE AREA: The minimum lot size in tlie Restricted Residential Zone shall be 8,250
square feet. The following uses are permitted, provided sixty-five (65) percent of the area of the lot is left in open
space free from structures.
9-8-4: USES PERMITTED - EXISTING PROPERTY OF LESS THAN 8,250 SQUARE FEET: On lots
created prior to January 3, 1973, which are less than 8,250 square feet in size, the uses shall be limited to one (1)
single-family dwelling, including Class A manufactured homes, with accessory buildings.
9-8-5: USES PERMITTED - PROPERTY OF 8,250 SQUARE FEET: On lots, as defined by this title, that are a
mitlirnurn of eight thousand two hundred fifty (8,250) square feet, the following uses are permitted:
A.

One (1) single-family dwelling, including Class A manufactured homes, with accessory buildings

B.

Iloine occupations, as defined in this title

C.

Publicly-owned parks, playgrouiids, recreational facilities

D.

Subdivisions, as defined in tlie Kooleiini Co~rnlyStrbdii~isioiiOrdinalice

E.

Temporary Hardship Use, subject to tlie standards of this title.

F.

Bed and Breakfast, subject to the following provisioiis:
1.
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2.

Must provide off-street autoniobile parkingspace for each guest room, as well as all veliicles owned by
perinanent residents.

3.

No other commercial uses are permitted in conjonction, for example: restaurant, meeting hall, etc.

G. Temporary or intermittent recreational use of a Recreational Vehicle provided the following

conditionsm

met:

1-1.

1.

Tlie Recreational Vehicle (RV) shall have current registration and shall be in serviceable condition so it
can to he operated in a safe and lawful ~naiinerupon tlie roads and highways in tlie State ofIdaho as set
forth in the Idaho Motor Vehicle Laws of the State ofidalio. TheRV shall not be set on blocks with the
tires or running gear removed.

2.

No decks or additions shall be attached to the RV, nor shall the RV be skirted.

3.

Tlie RV sliall not be used as a dwelling. The owners inust have apriinary residelice other than the RV.
There shall be no inail service to this type of use. An RV may be used as a dwelling for the owliers of
the property during construction ofa dwelling on the same property as the RV site. Upon coinpletioi~of
the residence or expiratioil of tlie building permit for the residence, the use of the RV shall revert to the
temporary or intermi:tcnt us8 as allo-wed under this provisioii.

4.

The RV must hehooked into a sewage disposal system which meets the requirements of the Panhandle
Health District, or shall be totally self-contained and removed from the site to empty holding tanks at an
approved location.

5.

The RV shall not be used as a rental property.

6.

RV's located in flood plains must comply with the Flood Damage Prevezztion Ordinaizce.

Accessory Living Unit. See definitions for additional standards.

9-8-6: USES PERMITTED - 9,900 SQUARE FEET: On lots, as defined by this title, that are a minimum of nine
thousand nine hundred (9,900) square feet, the following uses are permitted:
A.

Any of the uses listed in section 9-8-5 of this chapter.

B.

One (1) two-family dwelling or duplex.

C.

Accessory Living Unit. See definitions for additional standards.

9-8-7: USES PERMITTED - FIVE (5.00) ACRES ORMORE: On property of not less than five (5.00) acres, the
following uses are permitted:
A.

Any of the uses listed in section 9-8-6 of this chapter.

B. The keeping of livestock subject to the following limitations:
1.

Livestock limited to three (3) aniinals per every five ( 5 ) acres

2.

No commercial breeding programs allowed

3.

Livestock limited to recreation, hobby, or communityischool projects.
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4.

Livestock must be co~iiiiiedto e~iciosedareas:
a. At least 300 feet from permanent or i~itermitientwater bodies, or drainage ways
b. At least I00 feet fro111residential propelq line or at least 200 feet from neighboring residential
dwellings, wliich ever is greater.

5.
C.

Livestock care and aniinal waste management rnust meet all applicable fleaitli District regulations.

Accessory Living Units. See definitions for additional standards

9-8-8: USES PERMITTED -STORAGE: N o property in the Restricted Residential zone shall be used a s a
storage area for any purpose other than storage of material used in connectioi~with the above permitted uses, or with
an approved coiiditional use.
9-8-9: USES PROHIBITED: Prohibited uses in the Restricted Residential Zone, include, but are iiot limited to the
following:

A.

General Commercial uses

B.

General Manufacturing uses.

9-8-10: FRONT, SIDE, AND REAR YARDS: The followi~igfront, side, and rear yard requirements shall apply
for all permitted structures i i ~the Restricted Residential zone:
A.

B.
C.

D.

Front yard
.
Side yard
With an alley
Rear yard
Flanking street

25 feet
I0 feet
6 feet
25 feet
15 feet

9-8-11: OFF-STREET PARKING: Off-street parking for vehicles is required as follows:
A.

Residence- One (1) off-street parking space for each dwelling. Two (2) off-street parking spaces are required
for a two-family dwelling or duplex.

9-8-12: CONDITIONAL USES:
A.

Golf Courses and Driving Ranges

B.

Coln~nercialResort

C.

Private Resort (non-profit)

D.

Public Utility Complex Facility

E.

Retirement, Convalesceiit, and Nursing Homes

F.

Day Care Center and Group Day Care Facility.

G.

Privately-owiled recreatioiial facilities wliicli are open to public use (with or witl~outa ~ne~nbership
or fee)
such as Tennis Courts, Racquet Clubs, Softball Fields, Baseball Fields, and Soccer Fields.
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El.

I.

Lighting for any outdoor recreational facility, regardless of wiietl~er[lie use requesting such lighting is a
permitted use or a conditional use.
Church.

J.

Residential CareFacility

9-8-13: USES REQUIRING SPECIAL NOTICE:
A.

Class B Manufactured Home

B.

Personal storage building, located on a lot where the principal building or use has not yet been
established. Personalstorage buildings sliall not exceed 2,000 square feet.
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CHAPTER 9
COMMERCIAL ZONE (C)
SECTIONS:
9-9-1
9-9-2 9.01
9-9-3 9.02
9-9-4 9.03
9-9-5 9.04
9-9-6 9.05
9-9-7 9.06
9-9-8 9.07
9-9-9 9.08
9-9-109.09

GENERAL COMMERCIAL ZONE DEFINED
PERFORMANCE STANDARDS
SITE AREAS
USES PERMITTED
FRONT, SIDE, AND REAR YARDS
USES PERMITTED - STORAGE
USES PROHIBITED
CONDITIONAL USES
RECREATIONAL VEHICLE PARK PERFORMANCE STANDARDS
SPECIAL NOTICE PERMITS

9-9-1: GENERAL COMMERCIAL ZONE DEFINED: The "General Coinlnercial zone" is a land use
classification for a district suitable for wholesale and retail sales and services.
9-9-2: PERFORMANCE STANDARDS: In the Corninercial zone, no building or premises shall be used, nor ally
x..:,.,.
uuliuiiIg or struciiire be heseafier erected or altered, uliless otherwise provided in this title , except for one (I j o r
more of the following uses in accordance wit11 the following standards. A Coinmercial lot shall have direct access
froin a public road.

All uses shall meet the following stal~dards:
A.

Requirements of Chapter 17 of this title, Design Standards

B.

Requirements of Chapter 19 of this title, Supplementary Regulations

C.

Anticipated traffic impacts will be determined for all com~nercialuses using the most current edition of tile
"Trip Generation Manual." A Special Notice Permit shall be required for cominercial uses or buildings that
are anticipated to generate traffic impacts in excess of tlie following thresholds:

D.
E.

1.

For sites which access directly onto a State or Federal Highway- 25 cars per hour, or 250 vehicles per
day.

2.

For sites which access onto other public roads - 50 cars per day

Uses on all lots or parcels in the Colninercial zone which front on a state or federal highway shall require a
Special Notice Permit.
Requirements of the applicable I-Iighway District and Idaho Tsanspoltatioii Department or if the site is within
an area of city impact, the city's standards for access, appsoaches, and street design, whichever is the Iiigller
standard.

F.

If a11 existingcolnmunity water systein within 1,000 feet oftile site is willing and able to provide water service
to the use, connection to that system shall be requiied.

G.

Requireme~~ts
of the Panliandle Health District for sanitary sewage disposal.

H. Requirements of tlie Panhandle lieall11 District's Critical Materials Regolation.
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I.

All uses shall be in a striictural Fire ProtectionDistrict and meet all applicable District regulations; or absent a
structural Fire Protection District, shall incorporate fire protection Illeastires recommended by the State Fire
Marshall.

J.

No uses shall generate sound pressure levels greater than 80 dBA as measured at the property line.

9-9-3: STTR AREAS: Fifty percent (50?/0)of the area of all sites :nust be left in opcn spaces fiee from structures

9-9-4: USES I'ERMITTED:
A.

Parks, playgrounds, and golf courses.

B. Community facilities, including fire statioos, poblic utility installations, etc
C.

Public or non-profit recreatioiial buildings.

D. Any wholesale, retail or service business.
E.

Public or private office buildings

F.

Any eating or drinking establishment, or other entertainment facility.

G. Hospitality businesses, such as hotels and motels, and meeti~igand convention facilities.
H.

Transfer, storage, and warehouse facilities, except outside storage must be within a sight-obscuring fence.

I.

Single family, two-family or multi-family dwellings are allowed provided they are on the second andior third
floors of a commercial building, or in a separate structure provided it is accessory to the commercial use of the
site. Residential uses are subject to the density requirements of the High Density Residential (HDR).zone.

J.

Recreational vehicle park.

K.

General farming, except the minimum lot area for the keeping of livestock shall be 314 acre.

L.

Vocational, trade, or private instructional schools, providing a specialized or single-itern curriculum.

M.

Churches.

9-9-5: FRONT, SIDE, AND REAR YARDS: The following front, side, and rear yard setback requirements shall
apply in the Commercial zone.
All Buildings:
A.
B.
C.

D.

35 feet
Front yard .............................
Side yard ................................... none
Flanking street........................ 20 feet
Rear yard .................................15 feet

9-9-6: USES PERMITTED - STORAGE: No premises in the Commercial zone shall be used as a storage area for
any purpose other than storage of materials required in connection with the enumerated permitted uses in the
Commercial zone.
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Storage areas must coilfornl to the minimum setback reguiatio~xof tile zone. Aittomobiles and other macllinery
notmally displayed for sales purposes on an open lot may be so displayed.
9-9-7: USES PROELlDITED:

A.

Auto~nobilewrecking yards and junk yards

B. Processing and manufacturing are prohibited, unless they are part of the operation of a business or service
specifically permitied in the Commercial zone. Such processing and manufacturing uses must be clearly
incidental to the permitted use on the site.
9-9-8: CONDITIONAL USES:

A.

O~itdoorTheaters,

8. Public Utility Coinplex Facility.
C.

zoos.

D.

Radio and Television Towers.

E.

Special Events Location (Note: See the defiilitions of SpecialEveuts and Special Events Location in Sectioil
9-2-2 of this Title).

F.

Wireless Communication Facility (WCF).

9-9-9: RECREATIONAL VEI-D[CLEPARK PERFORMANCE STANDARDS:
A.

Intent - The intent of these standards is for temporary living quarters and not permanent or year-round
housing.

B. Accessory Uses - Management headquarters, recreational facilities, toilets, dumping stations, coin-operated
laundry facilities, and other convenience establislunei~tsare permitted as accessory uses incidental to t l ~ e
operatio11of the recreational vehicle park.
C.

Recreational vehicles shall be separated from each other and from other structures by at least ten (10) feet.
Ally accessory structures, such as attached awnings or carports, shall, for the purpose of this separatioll
requirement, be considered to be part of the recreational vehicle.

D.

Each recreational vehicle lotispace shall' coiltail1 a stabilized vellicular parking pad colnposed of paving,
compacted cruslied gravel, or other all-weather material.

E.

Interior drives in recreational vehicle parks which ellter and exit onto a p b l i c road must be approved by the
applicable Highway District or the Idaho Transportatioii Department.

F.

Yards, fences, walls, or vegetative screening sllali he provided at the propeity lines of a recreational vehicle
park where the park adjoins adjacent lands that are zoned or used for residential purposes. In particular,
extensive off-street parking areas and service areas for loading and unloading purposes other tllan for
passenger uses and areas for storage and collection of refuse shall be screeiled.

G. If it is determined by the applicableE.1igIlwayDistrict orIdaho Transportation Department that traffic control
devices or other traffic regulalioll iinprovements are required as a ~esultof development of a recreational
vehicle park, the Sponsor shall be responsible for the cost of installation or construction ofsaid improvements.
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H. Internal roads and parking service areas siiall provide safe and convenient access for service and emergency
vehicles and to amenities within tlie recreatio~ialvehicle park. Internal roads shall not be designed to
encourage use by outside traffic to traverse the recreational vehicle park to adjoining developed areas.
I.

Each recreational vehicle lot shall have one ( I ) off-street vehicle parking space.

3.

Any action toward removal of wheels of a recreational vehicle, except for temporary purposes ofrepair or to
attach tlie recreational vehicle to the grounds for stabilizing purposes is prohibited.

K.

Occupancy of a recreational vehicle park space by a particular recreational vehicle shall be limited each year
to only tliose days between Memorial Day and October 1, at~diora maxiniom of thirty (30) consecutive days
during the remaining months of tlie calendar year.

L.

A site plan shall be submitted upon application for a building permit with aNorth arrow and date of drawing,
showing uses and structures which are proposed. Said plan shall iiiclude adequate information to clearly depict
existing and proposed structures and their uses, existing and proposed roads, easements, points of access,
recreational vehicle lot dimensions, nu~nberof acres in site, dimensions of property lines, property line
setbacks, reserved or dedicated open space, major landscape features (both ~iaturaland man-made), locations
of existing and proposed utility lines, accessory off-streer parking and loading facilities, parking space areas,
wastewater drainfield area, traffic circulation patterns, refuse and service areas, signs, outdoor storage, and
fences, yards, or wall or vegetative screening.

9-9-10: SPECIAL NOTICE PERMITS:
A.

Outdoor Lighting of Permitted Recreational Uses.

B. Railroad car or truck cargo containeritrailer used for storage or any other purpose not associated with tlie
active operation of a railroad or trucking business.
C.

As required by section 9-9-2 of this chapter.
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CI-UPTER I0
LIGHT NDUSTIUAL ZONE (LI)
SECTIONS:
9-10-1
9- 10-2
9-10-3

LIGHT INDUSTRIAL ZONE DEFlNED
RESTRICTIONS
USES PERMITTED - AGRICULTURAL, COMMERCIAL AND LIGHT
INDUSTRIAL,
USES PERMITTED - STORAGE
USES PROHIBITED
FRONT, SIDE, AND REAR YARD SETBACKS
BUILDING L P E VARIATIONS
BUILDlNG HEIGHT
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-10-1: LIGHT INDUSTRIAL ZONE DEFINED: The "Light Illdustrial zone" is a land use classification for a
district suitable for ma~~ufacturing
and processilig of a non-nuisance character. The purpose of the Light Industrial
zone is to encourage tlie developinent ofmanufacturing and wlioiesale business that is clean, quiet, and free ofnoise,
odor, dust, and smoke.
9-10-2: RESTRICTIONS: In the Light Industrial zone, no building or premises shall be used nor any building or
structure be hereafter erected, altered, or occupied except in compliance with all provisions of this title. A Light
Industrial lot shall have direct access from a public road, or the frontage road or interior road serving more than one
Light Industrial lot shall have direct access from a public road.
9-10-3: USES PERMITTED:

A.

General Fanning, except the minimum lot area for tlie keeping of livestock shall be 314 acre.

B.

Public Parks

C.

Light Industrial uses that meet the following requirements:
1.

Are carried on in such a manner and with such precautions against fire and explosion hazards as
provided by the International Building Code.

2.

Screen or store ail raw materials, finished products, machinery, and equipment, including
company-owned or operated trucks, within a building, a fence, or vegetative barrier as required by this
Article.

3.

Emit no obnoxious odors of any kind.

4.

Exhaust no waste or dust created by business operation into the air.

5.

Discharge no treatedor untreated sewage or waste into any reservoir or lake. Discharge and disposal of
untreated sewage or industrial waste sllall comply with the standards approved by the State Department
of Health.

6.

Be conducted so thatdirect and indirect illumination shall not exceed 0.2 foot candle across lot lilies of
the subject properiy.
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7.

Conduct no mining, extraction, iilling, or soil-stripping operatioi~s

8.

Use only oil,'gas, or electricity as industrial fuel.

9.

Emit noise causing sound pressure levels greater than those listed in section 9-11-10 of this title

?-10-4: fJSITS PEFM-ITTEE - STOP./-GE: On any property of wl~ate.versize wiih fioniage on a public sireet the
following uses are pennitted:
A.

Storage of materials and machinery - Storage areas must conforin to the ~ninimu~n
setback regulations of the
zone.

B.

Storage of up to tive-thousand (5,000) gallons of petroleum products, in confor~nancewith the Kootenai
County Best Management Practicesfor. Coiztaiizii7g Crilicctl Malerials During Above G I - O L Storage
L I ~ ~ nl~d
Handling and section 9-1 1-1 0 of this title .

9-10-5: USES PROHIBITED: Prohibited uses in the Light Industrial zone include, but are not limited to, the
following:
A.

General Xesidential Uses.

B.

Public and private schools, general hospitals, sanatoriums, churches, and cemeteries.

C.

Stockyards, soap manufacture, glue manufacture, tannery, paper manufacture, wool scouring and cleaning,
cotton textile sizing, scouring, leaching, dyeing, and similar uses; varnish manufacture; creosote; and products
manufacture.

D.

The production of corrosive and noxious chemicals, including, but not limited to, acids, acetylene gas,
ammonia, chlorine, and bleaching compounds.

E.

The production and process of coal and coal tar, the processing of petroleuin and petroleum products, and
petroleum refining.
The extraction, preparation, and processing of dust-producing mineral products including, but not limited to,
abrasive, cement, lime, fertilizer, plaster, crushed stone, mining of sand, gravel, topsoil.

F.
G.

The smelting and reduction of metallic ores including, but not limited to, blast furnaces, open hearth, and
electric furnaces, hessemer converters, and non-ferrous metal smelters.

PI.

The manufacture and storage of explosive products, including, but not limited to, dynamite,
explosives, T.N.T., military explosives, and fireworks.

commercial

9-10-6: FRONT, SIDE, AND REAR YARD SETBACKS:

A.

Public and Semi-Public Uses:
1.
Front Yard .................................35 feet
2.
Side Yard .....No requirement, except when the use abuts any Residential zone; then the side yard shall
be five (5) feet for each story of the building.
3.
Flanking Street..........................20 feet
4.
Rear Yard ................................ 35 feet

B.

Commercial and Industrial Buildings:
1.
Front Yard .............................
35 feet
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2.

Side Yard .....No requirement except when a commercial or illdustrial br~ildiligabuts ally Residential
zone tlie~ithe side yard shall be five (5) feet for each story of the boilding.

3.
4.

Flanking Street........................
Rear Yard ...............................

20 feet
I 5 feet

9-10-7: BUILDING LINE VNUATIONS: Where there is ail eslabiislied building line in aLight Industrial zone, a
commercial or industrial buildingniay be built on tl~eestablisliedbuildirlg 1ine.The established building line shall be
determined by sixty-iive (65) percent of tlie existing buildings within two hundred (200) feet fro111each side of the
lot.
9-10-9: BUILDING I_TEIGZIT:No building hereafter created or stroclurally altered in a Light Industrial zone shall
exceed three (3) stories or a maximum lieiglit of thirty-five (35) feet.
9-10-10: CONDITIONAL USES:
A.

Slaughterhouse and Re~lderingPlant

B.

Auto~nobileWrecking Yard, Junk Yard

C.

Above-ground storage of over five-tl~ousand(5,000) gallons (per site) of petroleo~nproducts

D.

Public Utility Complex Facility

E.

Lighting for any outdoor recreational facility, regardless of whether the use requesting such lighting is a
permitted use or a conditional use.

F.

Radio and Television Towers.

G.

Special Eveiits Location.

H. Any wholesale, retail or service busiiless.
I.

Public or private office buildings

I<.

Wireless Communication Facility (WCF)

9-10-11: USES REQUIRING SPECIAL NOTICE:

A.

Railroad car or truck cargo containerltrailer used for storage or any other pulTose not associated with the
active operation of arailroad or trucking business.
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CEIAPTER 11
INDUSTIUAL ZONE (I)
SECTIONS:
9-11-1
9..! 1 - 2
9-11-3
9-11-4
9-1 1-5
9-1 1-6
9-1 1-7
9-11-8
9-1 1-9
9-11-10
9-11-11
9-11-12
9-11-13
9-11-14
9-11-15
9-11-16
9-11-17

INDUSTRIAL ZONE DEFINED
PESTPJCTIONS
SITE AREA
USES PERMITTED - GENERAL
USES PROIUBITED
SMOKE AND PARTICULATE MATTER
ODOROUS MATTER
TOXIC MATTER
RADIOACTIVE MATERIALS
EXPLOSIVE AND FLAMMABLE MATERIALS
NOISE
VIBRATlON
GLARE
WASTES AND SURFACE DRAINAGE
PROPERTY CONTXL
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-11-1: INDUSTRIAL ZONE DEFINED: The "Industrial zone" is a land use classification for a district suitable
for manufacturing and processing of all types.
9-11-2: RESTRICTIONS: In the Industrial zone, no building or premises shall be used nor shall any building or
structure be hereafter erected or altered unless otherwise provided in this Title, except for one or more of the
following uses in accordance with the following standards. An Industrial lot shall have direct access from a pitblic
road, or the frontage road or interior road serving more than one Industrial lot shall have direct access from apubiic
road.
9-11-3: SITE AREA: Twenty (20) percent of the area of the site must he left in open space free from structure.
9-11-4: USES PERMITTED - GENERAL:
A.

Any trade, industry, or processing facility of any type, provided the performance standards ofthis chapter are
met and, in addition, all applicable legislation and official regulatioii promulgated by a public agency having
jurisdiction.

B.

Public or non-profit recreational buildings,

C.

Parks, golf courses, and driving ranges.

D.

Storage of up to five-thousand (5,000) gallons of petroleum products in confonnance with the Kootenai
Critical Materials Dziring Above Ground Storage and
County Best Management Practices for Co~ztaiizi~lg
Handling and section 9-1 1-10 of this chapter .

9-11-5: USES PROHIBITED:
A.

Genera!residential and commercial uses, except those specificallyper2nit;red in section 9-1 1-4 of this chapter.
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B.

Public and private schools, l~ospitals,sanatoriun~s,churches, cemeteries

9-11-6: SMOIU3 AND PARTICULATE MATTER. Emissions of dustfall, smoke, and siispe~~ded
matter shall
meet the requirements of the State ofIdaho Air Pollution Control Commission.
9-11-7: ODOROUS MATTER: Odorous matter is defined as any material, gaseous, liquid?or solid, that produces
a response in the nonnal human nose. The release of odorous material from any plant shall becontrolled so as not to
become a nuisance or source of inr reasonable discomfort at ally point beyond the plant property line.
9-11-8: TOXIC MATTER: The discharge of toxic matters shall meet the requirements of the State of Idaho Air
Pollution Control Commission.
9-11-9: RADIOACTIVE MATEIUALS: The n~anufacture,utilization, and storage of radioactive materials shall
comply with the regulations established by the Nuclear Regulatory Commission, the Idabo Department of Health,
and other authorities havingjurisdiction.
9-11-10: E X P L O S M AND FLAMAfABLE MATERIALS:
A.

The manufacture, transportation, storage, and use of materials or products which decompose by detonation
shall be conducted in accordance wit11 theiu'arional Fire Prorecrion Associarion Standard No. 495, "Code for
Manufactore, Transportation, Storage and Use of Explosives and Blasting Agents," and the rules and
regulations governing explosives promulgated by the State ofIdaho and other authoritiesllavingjurisdiction.
Explosive materials not covered by these standards and regulations shall he manufactured, stored, or utilized
no closer than one hundred (1 00) feet from a plant property line or two hundred (200) feet from the bolindary
line separating it from a residential or commercial area.

B.

The manufacture, transportation, utilization, and storage of flammable materials shall be conducted in
accordance with accepted standards for safety and fire prevention. Such standards shall include the National
Fire Codes, and the appropriate standaids of the American Petroleum Institute, the Manufacturing Chemists'
Association, and other organizations that promulgate standards of good practice. Tl~estorage,utilization, or
manufacture of flammabie gases or liquids having a flash point below one hulldied ten (1 10) degrees F shall
not be permitted within two hundred (200) feet of tlie boundary line separating a site from any area within
Kootenai County except when stored underground or in containers of five thousand (5,000) gallons or less
above ground. (When flammable gases are stored in the gaseous phase, the above limit ill gallons shall be
multiplied by thirty (30) to obtain tile limit in cubic feet at 14.7 pounds per square inch absolute and sixty (60)
degrees F.)

C.

Flammable liquids, which may get into the waste system, shall be trapped and contained at apoint within the
plant boundaries. No flammable liquids shall be permitted in the central waste collection and treatment
system.

9-11-11: NOISE:
A.

Definitions
1.

Impact Noise - A short duratio~lor rapidly cl~angingsound which causes fluctuations of the sound level
meter needle in excess ofplus or minus two (2) decibels and is, therefore, illcapable ofbeing accurately
measured on a sound level meter.

2.

Octave Band - A prescribed i~~terval
ofsound frequencies which permits classifyii~gsoundaccording to
its pitch. Octave bands specified are those adopted by the Americari Standards Association as,
"Preferred Frequencies for Acoustical Measurements," S1.6-1960.
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3.

Sound Level Meter - An instrument, including a microphone, amplifier, output meter, and frequency
weighing network, for the measurement of noise and sound levels in a specified manner.

4.

Sound Pressure Level - The intensity of sound measured in decibels as recorded or indicated on a sound
level meter.

B. Sound levels shall be measured with a sound level meter and an associated octave band analyzer, both
manufactured in accordance with standards prescribed by the American Standards Association. Measuretnents
shall be madeusing the flat network of the sound level meter. Impact noises shall be measured with an impact
noise analyzer.
C.

Noise elnissions from any site shall not cause souiid pressure levels greater than those listed in ColuinnThree
(3) below, measured at any point beyond the plant properly line, either at ground level or at a habitable
elevation. whichever is more restrictive.

Sound Pressure Level (decibels, re: 0.0002 Microbar)
Octave Band Center
Frequency (cycles
p-r second)
COL.(l)
COL.(2j
COL.(3)
31.5
63
125
250
500
1000
2000
4000
8000
Impact Noise
(Overall)

'

97
87
78
73
69
65
63
60
57

90
77
68
63
58
55
50
48
46

83
68
58
52
47
44
39
37
35

97

90

83

For the convenience of those who may wish to use sound level meters calibrated in accordance with the Ainerican
Standard Z24.10-1953, the following table shall be considered equivaleilt to the table listed above:
Sound Pressure Level (decibels, re: 0.0002 Microbar)
Octave Band Center
Frequency (cycles
per second)
COL.(I)
COL.(Z)
COL.(3)

9-11-12: VIBRATION:
A.

Definitions:
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B.

I.

Ainplitude - T h e vibratio~~
intensity measured in inches of eart11 borne vibration. The ali~pliludeis
one-half (112)the total earth displacement, as measured wit11 a three-component measuring system.

2.

Earth borne Vibrations - A cyclic ~noveineiitof the eartll due to energy pi-opagation

The amplitude, in inches, of earth borne vibrations caused by the plant shall not exceed:

F = The vibration frequency in cycles per second

K = 15 for measurements made within an Industrial zolle at any point on or beyond the plant

propelty

line.
K = 3 for measuren~entsmade in any residential area outside an Industrial zone.
Impact vibrations wit11 less than one l~undred(100) i~npulsesper minute shall be permitted alnplitudes o f
twice those computed above.

9-11-13: GLARE: Any operation or activity shall be conducted so that direct and indirect illumination shall ]lot
exceed 0.2 foot candle across lot lines of the subject property.
9-13-14: WASTES AND SURFACE DRAINAGE:
A.

Liquid Wastes -The volume, quality and point of discharge of industrial and domestic liquid wastes shall not
exceed standards approved by the State Department of Health, or such other agency of the State o f Idaho
which may succeed to its authority.

B.

Surface Drainage - Stonn drainage and surface runoffshall be segregated from industrial and domestic waste.
To avoid contaminating surface drainage, all apparent sources of contamination, such as operating areas,
loading or unloading areas, product transfer pump areas, and equipment cleaning and maintenatlce areas shall
be curbed and drained to the waste system. Drainage from tankage area impoundments may be combined with
storm drainage and surface runoff if approved by the State Department of Ilealth.

C.

Solid Waste - Off-test and rejected products, by-products, spent catalysts, waste sludges, garbage, trash, scrap,
rubble, refuse, and other such waste ~naterialsshall be temporarily stored or permanently disposed of in such a
way as not to pollute the air or surface runoff nor cause odors or an unsightly appearance. If disposal is by
incineration, care shall be taken to insure compliance with other parts of these standards covering air
pollution. If disposal is by landfill, disposal procedures shall co~nplywith the rules and regulations
promulgated by the State Department of Health.

9-11-15: PROPERTY CONTROL:
A.

Setback of Structures - Fixed and permanent structures on plant sites shall have a minjmum setback of fifty
(50) feet from any plant property line. In the case ofsmall plant sites where this setback would result in a
clear area greater than twenty (20) percent of the total plant site area, the setback distancesl~allbereduced to
not less than the following minimum distances, providing that the resulting clear area is not less than
twenty (20) percent of the total plant site area:
Minimum setback
Property line adjoining public thorougl~fare . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 feet
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Property line adjoining other plant site . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 feet
Property line adjoining easements of right-of-way (other than public thoroughfare)
having total width of W feet . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 feet

B. Area Maintenance - Plant sites shall be maintained in accordance with good housekeeping principles and
sound operating practices.

C. Storage of Materials and Machinely - Storage areas inust conform to the minimum setback regulations of the
zone.
9-11-16: CONDITIONAL USES:

A.

Slaughterliouses and Rendering Plant.

B. Automobile Wrecking Yard, Junk Yard.
C. .Cement, Gypsum, or Asphalt Plant
D.

D,xp!osl-e

- S!o:age

and Manufacturing.

E. Above-ground storage of over five-thousand (5,000) gallons (per site) of petroleum products.
F.

Public Utility Complex Facility.

G.

Restricted Surface Mining.

H. Lighting for any outdoor recreational facility, regardless of whether the use requesting such lighting is a
permitted use or a conditional use.

I.

Gun Clubs, Rifle Ranges, Archery Ranges.

3.

Radio and Television Towers.

K.

Special Events Location.

L.

Wireless Communication Facility (WCF)

9-11-17: USES REQUIRING SPECIAL NOTICE:
A.

Railroad car or truck cargo containerltrailer used for storage or any other purpose not associated with the
active operation of a railroad or trucking business.
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C I U P T E R 12
MINING ZONE (M)
SECTIONS:
9-12-1
9- 12-2
9-12-3
9-12-4
9-12-5
9-12-6
9-12-7
9-12-8

MINING ZONE DEFINED
RESTRICTIONS
SITE AREA
PERMITTED USES
CONDITIONAL USES
USES REQUIRTNG SPECIAL NOTICE
PROI-IIBITED USES
GENERAL STANDARDS

9-12-1: MINING ZONE DEFINED: The "Mining zone" is a iand use classiiication for a district of properties
suitable for excavation and processing inaleriais secured froin the earth.
9-12-2: RESTRICTIONS: In the Mining zone, no building or premises shalt be used nor shall any building or
structure be hereafter erected or altered u~llessotherwise provided in this Title, except for one (1) or more of the
f-11
", " W I L L & uses in accordance wiill the followiog standards or the rules and reg~~lations
promulgated by the State
Inspector of Mines.
9-12-3: S I T E AREA: No uses of land in the Mining zone shall be conducted on a parcel of land less than five (5)
acres.
9-12-4: PERMITTED USES:
A.

A11 surface and subsurface mining operations are permitted including the processing of materials, ~iecessary
plants and offices, equipment, storage space, and facilities directly related to the mining operation.

B.

General Farming, except the minimum lot area for the keeping of livestock shall be 314 acre,

9-12-5: CONDITIONAL USES:
A.

Sanitary Laridfills, provided all requirements of the State Department of I-IealtB are met

B.

Custodial Quarters

C.

Public Utility Colnplex Facility

D.

Special Events Location

9-12-6: USES REQUIRING SPECIAL NOTICE:
A.

Asphalt or Concrete Batcli Plant

B.

Railroad car or truck cargo containerltrailer used for storage or any other purpose not associated with the
active operation of a railroad or trucking business.
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9-12-7: PROEIIBITED USES:

A.

All types of dwelling units.

B. All types of commercial uses

A.

All mining operations must be setback one thousand (1000) feet from any Residential zone except a setback of
not less than two hundred (200) feet may be allowed when a structural or vegetative buffer designed to
adequately provide visual, noise and dust screening of mining operations lias been i~icorporatedin a Zoning
Development Agreement.

B. Excavations tnust be fifty (50) feet from ally property line and seventy-five (75) feet from any public highway
right-of-way. Ifthe nature of materials and depth of excavation constitiites danger ofcaving and slumping, as
determined by the County Engineer and other expert opinions acquired by the Commission, the greater
distance from property Lines and rights-of-way shall be required.
C.

Whenever use of a site bas been terminated, the owner shall undertake measures to rehabilitate the area.
Specific rsq~\irernentsin this regard shall be specificaily defined in the permit authorizingihe land use and a
bond required to insure rehabilitation.

D.

There shall be no disposal of top soil as such soil shall be used in the rehabilitation of the mining operation.

E.

Fencing sufficient to exclude people, livestock, and animals, if it is necessary in the interest of the public
health and safety, to be determined by the Board.

F.

Road approaches to asite shall meet the requirements of the appropriate road authority.

G.

Storage areas must conform to the minimum setback regulations of the zone.
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,

CE1APTgR 13
RURAL ZONE (R)
SECTIONS:
9-13-1
9- 13-2
9. i3-3
9- 13-4
9-13-5

RURAL ZONE DEFINED
RESTRICTIONS
LOT SiZE, DENSITY AND SITE AREA
USES PERMITTED - EXISTING PROPERTY OF LESS THAN 5.00 ACRES
USES PERMITTED - LOTS MEETING MINIMUM SIZE REQUIREMENTS OF
FIVE (5.00) ACRES OR MORE
USES PERMITTED - STORAGE
PROIllBITED USES
FRONT, SIDE, AND REAR YARD SETBACICS
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-13-1: RURAL ZONE DEFINED: The "Rural zone" is a classificatiol~for a district suitable for rural uses, such
as rural residential uses and agricullural pursuits, including farlnil~gand forestry.
9-13-2: XESTNCTIGMS: in [he Rural zone, no building or premises shall be used, nor shall ally building or
structure hereafter be erected or altered (unless provided in this title) except for one (I) or more ofthe following uses
in accordance with the following standards.
9-13-3: LOT SIZE, DENSITY AND SITE AREA: The minimurn lot size in the Rural zone, except in
Conservation Design Subdivisions, shall be five (5.00) acres. The minimum lot size in Conservation Design
Subdivisions shall be 14,520 sq.ft. The maximum base density in conservation design subdivisions shall be one (1)
lot per 5.00 acres. Six+five (65) percent ofthe area of all lots shall be left in open space free from structures.
9-13-4: USES PERMITTED - EXISTING PROPERTY OFLESS TI-IAN 5.00 ACRES: On lots created prior to
the minilnuln lot size requirement in the Rural zone (September 1,1978) that are less than 5.00 acres in size, the uses
shall be limited to:

A.

One (I) single family dwelling, inciudi~igClass A and Class B manufactured homes, with accessory buildings.

B. Prior to the establisiiinent of a principal use, one personal storage building not to exceed 3,000 square feet,
however, aspecial notice permit shall be required for personalstorage buildings on lots or parcels under two (2.00)
acres in size where the principal building or use has not yet been established, and shall not exceed 2,000 square feet
in size. .
C. General farming and agriculh~reuses except the minimum lot area for the keeping of livestock shall be 314
acre.
9-13-5: USES PERMITTED -LOTS MEETING MXNUMUM SIZE REQUIREMENTS OF FIVE (5.00)
ACRES OR MORE: On lots, as defined in section 9-2-2 of this title, that meet the minimut~~
size requirements of
five (5.00) acres or more, the following uses are per~nitted:
A.

General farming and agricultural uses.

B.

Home occupations as defined in this title.

C.

Publicly-owned parks, playgrouiids, and recreational facilities.
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D.

One (I) single-family dwelling, iiicludinga Class A or Class B manufactured lioiiie, or one duplex, accessory
buildings.

E.

Roadside stands of not inore tlia~ithree liundred (300) square feet for tlie sale of agricultural products
produced on the premises.

F.

Temporary Hardship Use, subject to the standards of this title

G.

Bed and Breakfast, subject to tlie following provisions:
1.

Maxi~ilumof five (5) rooms for lodging of paying guests

2.

Must provide off-strcct automobile parking space lor each guest room as well as all vellicics owned
by pennaneot resideiits.

3.

No other cotnmercial uses are permitted in conjunction, for example: restaurant, meeting hall, etc.

1-1.

Continued operation of airports or airstrips that were in existence at the time of adoption ofI<ootenai County
Zoning Ordinance No. 1I , January 3, 1973, and wliicli have been used continuously (at least once every 6
months) since that date.

I.

Temporary or intermiflent recreational use of a Recreational Vehicle provided the following conditions are
met:
1.

The Recreational Vehicle (RV) shall have current registration and shall be in serviceable condition so it
can to be operated in a safe and lawful manner upon the roads and highways in the State of Idaho as set
forth in the Idaho Motor Vehicle Laws of the State of Idaho. The RV shall not be set on blocks with the
tires or running gear removed.

2.

No decks or additions shall be attached to the RV, nor shall the RV be skirted.

3.

The R V shall not be used as a dwelling. The owners must have a primary residence other than the RV.
There sllall be no mail service to this type of use. An RV may be used as a dwelling for the owners of
the property during construction of a dwelling on the same property as the RV site. Upon completion of
the residence or expiration of the building permit for the residence, the use of tlie RV shall revert to the
temporary or intermittent use as allowed under this provision.

4.

The RV must be hooked into a sewage disposal system which meets the requirements of the Panhandle
Health District, or shall be totally self-contained and removed from the site to empty holding tanks at an
approved location.

5.

The RV shall not be used as a rental property

6.

RV's located in flood plains must comply with the FloodDamage Prevention ordinance.

J. Prior to the establishment ofthe principal use, one (1) personal storage building not to exceed 3,000 square feet.

K. Accessory Livingunit. See definitions for additional standards.
L. Subdivisions, as defined in the Kooferzai CotirzfySubdivisio7z Ordirzaizce
9-13-6: USES PERMITTED - STOFWGE: Except as allowed with a Conditional Use Permit, no property in the
Rural zone shall be used as a storage area for any purpose other than storage of material used in connection with the
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operation o f l ~ o ~ ~ s e latitl
~ o lagricultural
d
activities associated wit11tlle 11orinaloperation ofthe above uses, except that
properiy may be used for tl~estorageof materials used in the constri~clio~~
of llle buildi~~gs
oil the property, as long as
there is an active building pennit for the struclures.
9-13-7: PROI-UBXTED USES:

B.

Manufacturing uses.

C.

Commercial uses

9-13-8: FRONT, SIDE, AND REAR YARD SETBACKS:
Tlle following setbacks sllall apply to all structures in the Rural zone:
A.
B.
C.

9.

Front Yard .................................. 25 feet
Side Yard ......................................
10 feet
Rear yard ........................................
15 feet
F!ai?king street..............
.
.............. 15 fcct

9-13-9: CONDITIONAL USES:

A.

dull Clubs and Rifle Ranges.

B.

Co~nmercialFur Farms

C.

Rental Warehouse.

D. Clinics or Hospitals, Ani~nalor Veterinary .
E.

Agricultural Products Sales Store.

F.

Outdoor Theaters.

G.

Automobile Wrecking Yards, Julik Yards.

H.

Sawmills, Shingle or Flailing Mill, Woodworkillg Plant.

1.

Radio aud Television Towers.

J.

Airports and Airstrips.

I<.

Race Tracks.

L.

Explosive Storage and Manufacturing.

M.

Private Resort (non-profit).

N.

Cemeteries.

0. Sanitary Landfills
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P.

Public Utility Complex Facility

Q.

Wholesale Greenhouses

R.

Restricted Surface Mining.

S.

Co~n~nercial
Resort.

T.

Day Care Center, and Group Day Care Facility

U.

Retirement, Convalescent, Shelter and Nursing E-Iomes.

V.

Lighting for any outdoor recreatio~ialfacility, regardless of whether the use requesting such lighting is a
permitted use or a conditional use.

W.

zoo

X.

Pubiic and private schools

Y.

Churches, grange halls, lodges, and other non-profit pnblic or private coinlnunity facilities.

2.

Mini-Storage.

AA. Hospitals and Sanitariums
BB. Privately-owned recreational facilities which are open to public use (with or without a membership or fee)
such as Tennis Courts, Racquet Clubs, Softball Fields, Baseball Fields, and Soccer Fields.
CC. Residential Care Facility.

DD. Asphalt or Concrete Batch Plant.
EE. Special Events Location.
FF.

Wireless Communication Facility (WCF).

GG. Kennel, Boarding.

HH. Commercial riding arena or equine training center or facility (May include boarding stables).
9-13-10: USES REQUIRING SPECIAL NOTICE:

A.

Railroad car or truck cargo container/trailer used for storage or any other purpose not associated with the
active operation of a railroad or trucking business.
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CHAPTER 14
EDGH-DENSITY RESIDENTIAL ZONE (I-IRR)
SECTIONS:
9-14-1
9-14-2
9-14-3
9-14-4
9-14-5
9-14-6
9-14-7
9-14-8
9- 14-9

HIGH-DENSITY RESIDENTIAL ZONE DEFINED
RESTRICTIONS
SITE AREA
DENSITY AND USES PERMITTED
USES PERMITTED - MULTIPLE-FAMILY UNITS
USES PERMITTED - MANUFACTURED HOME ON INDIVIDUAL LOTS
USES PROI-IIBITED
FRONT, SIDE, AND REAR YARD SETBACKS
CONDITIONAL USES

9-14-1: HIGI-I-DENSITY RESIDENTIAL ZONE DEFINED: The "High-Density Residential zone" is a
classification for high-density residential lises including mani~facturedholne units used as single-family residences
on individual lots or, by conditional use in parks (courts). All such districts must have direct access to arterial
thorongllfare. The predominant housing type will be manufactured homes, coults, and apartments.
9-14-2: PZST?JCTIONS: No uses, othci than those piwgided for in this title , are permitted.
9-14-3: DENSITY AND SITE AREA: Unless otherwise provided in this section, the maxunum density in High
Density Residential Zones shall be one (1) dwelling unit per 3,000 square feet. Sixty-five (65) percent of the area of
all lots must be left in open space free from structures.
9-14-4: USES PERMITTED: Uses permitted within the Agricultural Suburban zone will also be permitted in the
High-Density Residential zone, in accordance with the area and setback standards ofthe Agricultural Suburban zone.
9-14-5: USES PERMITTED - MULTIPLE-FAMILY UNITS: On property of not less than twelve thousand
(12,000) square feet, with frontage on a public street, multiple-family residential uses will be permitted providing
that sixty-five percent (65%) ofthe land is left in open space and that there is a ratio of not less than three thousand
(3,000) square feet of land per living (apartment) unit.
9-14-6: USES PERMITTED - MANUFACTUlZED HOMES ON LNDIVlDUAL LOTS: On property of not less
than six thousand (6,000) square feet with frontage on apublic street, one (1) manufactored home may be used as a
single-family residence.
9-14-7: USES PROHIBITED:
A.

Gelleral coininercial uses, except as specifically pennitied in Maln~facti~red
Home Pal-ks(see section 9-24-26
of this title).

B.

Industrial or manufacturing uses.

C.

Storage ofrnaterials not associated with the permitied use.

9-14-8: FRONT, SIDE, AND REAR YARD SETBACKS: The following fiont, side, and rear y ard requirements
shall apply in the High-Density Residentiill zone, except in Manufactored Hoine Parlts:
A.

B.

Front Yard ................................... 25 feet
Side Yard ...................................... 10 feet
Wit11 an Alley ...............
...........
6 feet
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C.
D.

Flanking Street
Rear Y ard

15 feet
25 feet

9-14-9: CONDITIONAL USES:

A.

Golf Courses and Driving Ranges.

B.

Colnlnercial Resort.

C.

Retirement and Convalescent Home

D.

Private Resort

E.

Ma~luiicturedHome Parlts (courts)

F.

Public Utility Complex Facility.

G.

.

Day Care Facility

9.

Accessory building, structure, or use not located on the same zoning lot as the principal building or priricipal
use served, provided that it is located on a lot within 200 feet of the lot housing the principal building or
principal use served; or an accessory building, structure, or use located on a lot where the principal building or
. use has not yet been established.

I.

Lighting for any outdoor recreational facility, regardless of whether the use requesting such lighting is a
permitted use or a conditional use.

J.

Residential Care Facility.
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CI-UI'TER 15
PLANNED UNIT DE\O3LOPMENT
SECTION
9-15-1
9-15-2
9-15-3
9-15-4
9-15-5
9-15-6
9-15-9
9-15-10
9-15-11
9-15-12
9-15-13

PLANNED UNIT DEVELOPMENT
PURPOSE AND I N E N T
COORDINATION WITH OTHER REGULATIONS
OWNERSHIP1PROJECT CONTROL
PElUvlITTED USES
DENSITY

APPROVAL PROCEDURE AND REQUIRED FINDINGS
PHASING REQUIREMENTS
PUD EXTENSIONS, AMENDMENTS AND MODIFICATIONS
CONDOMONIUMS
OPERATION AND MAINTENANCE REQUIRED

9-15-1: PLANNED UNIT DEVELOPMENT: A Planned Unit Development (PUD) is an integrated design for
deve!op!r.ent of reside!lli~!, conmercia! or ii~dustrialuses, or combinations of uses, under single owriersl~ipor
control, in whicli the standards ofthis title may be varied. PUD's allow flexibility and creativity in site and building
design and location, in accordance with an approved plan, and the goals and policies of this title and the
Conzprelzeizsive Plan. Subdivisions may not be developed as a PUD unless they include at least 25 lots (however
Design Subdivision).
clustering of fewer than 25 lots may be accomplished througl~a Co~~servation
Applications for PUD permits are processed using procedures similar to those for Conditional Use Permits, including
the notice and hearing requirements outlined in Ida110 Code 8 67-6512. Approval of a PUD does not change the
underlying zoning district.
9-15-2: PURPOSE AND INTENT: The purpose of a Planned Unit Development is to allow diversification in tile
relationship of various uses and structures to their sites, and to pennit more flexibility in the use of such sites. The
applicatiokl of pianned unit concepts is intended to:
A.

Allow for and encourage a variety of l~ousingtypes and environments;

B.

Allow for greater flexibility and a more creative and imaginative approach to the design of residential and
co~nmercialdevelopments and open space, while ellsurii~gsubstantial conforn~ancewith the intent ofthis title
and the Kooteiiai Couizp Co~npreire~isive
Plan.

C.

use of land, resulting in srnaller networks of utilities,
Encourage Inore functional, efficient and eco~~omical
streets and other infrastructure features, and lnaxi~~~izing
tl~eallocation of fiscal and natural resources;

D.

Ensure that development occurs at proper locations, away from environmenially sensitive areas, and on land
physically suited to construction;

E.

Encourage land develop~nentthat, to tlle greatest extend possible, preserves valuable natural areas, respects
natural topographic and geologic features, scenic vistas, vegetation and natural drainage patterns, and that
creates more usable open space and recreational amenities;

F.

Encourage more convenience in tile location of comtnercial and iudustrial uses and services.
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9-15-3: COORDINATION WITH OTHER JUJGULATIONS: Approval of a PUD pennit allows the typical
standards ofthis title to be replaced with alternative standards unique to the PUD. For example, a nix ofresidential
and commercial uses, with different property line setbacks, lot sizes, or building heights may be approved as aPUD.
The PUD must, however, meet the rcquireiilents of other County ordinances, and those of other agencies.
If land is being divided in conjunction wit11 a PUD, the development must also meet the requirements of the
,Tootc.::ai Cot:::@Stibdivisioii Cx'iiiaiice. If ihe objective: is simply to create a subdivision with smaller, ciustered
lots, withoirt mixed uses or other variations from the requirements of this title, that may be more easily
accomplished through a "Conservation Design Subdivision," without a PUD. Currently, Conservation Design
Si~bdivisioi~s
are allowed only in the Rural and Agriculhiral-Subtirban Zoning Districts. PUD and subdivision
applications may be combined into one reqiiest, providing the requirements for each application are met.
If there is a conflict or difference between the provisions ofthis chapter atid other sections of this title, the provisions
of this chapter shall prevail. Subjects not covered by this chapter sllall be governed by the applicable provisions of
this title.

9-15-4: OWNERSIIIPIPROJECT CONTROL: The entire project developed under a PUD permit tnust be under
single ownership or control. If components of the project will be tinder separate ownership, a cooperative
corporation or similar organization must be established to provide oversiglit and control in perpetuity. The
documents es:abIis!iing :he oig~ilizatioilmust be approved by the Director, and must inciude procedures allowing
corporation officers to submit PUD amendment applications and take other action on behalf of the owners in the
development.
9-15-5: P E M T T E D USES:
A.

The primary uses in aPUD shall he those allowed or conditionally allowed in the applicable
zoning- district.
..
Other uses may be considered, providing they are l~armoniouslyincorporated into the design of the PUD, are
compatible with the surrounding area, and meet the requirements of this chapter.

B.

Residential PUD's may include both single-family and multifamily dwelling units such as townhouses, garden
apartments, and common wall, single-family and multi-family dwellings.

9-15-6: DENSITY: The overall density, or number of dwelling units in aPUD, shall conform to the requirements
of the zoning district in which the PUD is located, however lot sizes may be varied. If a PUD is located in more than
one zoning district, the allowable density for the land in each zone shall be calculated separately and then added
together to yield the allowable density for the development. The distribution of dwellings within the PUD shall not
be affected by zoning district boundaries.
9-15-7: DESIGN REQUIREMENTS: This section delineates the minimum, on site design requirements for
PUD's. While off site improvements may also be required to mitigate negative effects of the development, these will
be considered project by project.
A.

General Design Requirements.
1.

The proposed uses and design of a PUD must be compatible with existing homes, businesses,
neighborhoods, and the natural characteristics of the area. PUD's shall minimize grading, road
construction and disturbance of the terrain, vegetation, soils, and drainageways, and shall prevent soil
erosion. To achieve this, the Board may require building envelopes, no-disturbance zones, height
restrictions and planting or retention of vegetation.

2.

The development must be planned as a cohesive, integrated whole, consistent with the intent and
purpose of this title .
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B.

3.

Tlie plan must be coliipatibie wit11 the goals, policies and future land use ]nap of the Kooterioi Cocirity
Con~pr.ehetisivcPlait.

4.

Within the Airport District overlay zone, tlie proposal must be in confor~iiaiicewith tlie AirportMnster
Plal~and an avigation easement, approved by the Airport Director, must be recorded.

5.

Open spaces are an important facet of the commuiiity's environine~itand character. The PUD approach
is an efficient instrument for preserving and enhancing open spaces, particularly recreational areas
within residential developments. Open space shall be distinguished as comnion (for use by all home
owners) or public (open to all members of the general public).

Utilities and Services
Tlie development of a PUD must occur in coiijtinction with services and facilities that are appropriate and
adequate for the proposed uses, with urban. services provided for urban densities. Services and facilities
necessary to serve the development must be feasible, available and adequate, and the proposal must inclode on
and off site ilnprovements to mitigate the negative effects ofthe developn~entso tliat the existing qualiv of
services is not compromised, and so there is no substantial increase in the cost of services to existing residents.
The following are minimum requirements. Other services and facilities may be required on a project by
project basis.
1.

A sewage disposal system or systems meeting the requirements of Panliandle Ilealth District or DEQ
(Idaho Department of Environmental Quality). Commercial and industrial areas must be served by a
wastewater treatment plant approved by DEQ. No subsurface discharge of treated or untreated, nondomestic wastewater is permitted.

2.

A water system, approved by DEQ, that can provide fire flows or water storage if required by tlie fire
district. The new components of a water system and any necessary improvements to an existing system,
must be designed and constructed iii conformance witb tlie requirements ofDEQ, the Idaho Division of
Public Works - Idaho Standardsfor Plrblic Works Const;actiorz, the fire district, and if applicable, the
water district, utility or corporation.

3.

Electrical service.

4.

Fire protection from a structural fire protection district. PUD's sliall nieet the require~nentsof the fire
district, including those pertaining to roads, driveways, fire flows, hydrants, water storage and
defensible space.
PUD's shall also minimize t11e hazards associated witb wildfire, and when located in timbered areas,
sliall provide a Fire Mitigation Plan, developed by a professional forester, that is approved by the
Director, the Fire District, or the Idaho Department of Lands. The plan must be implemented as part of
the essential, required improveine~itsfor the PUD.

5.

Roads and Trails
a.
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The PUD must have direct access to a publicly maintained road. Witli the esceptioli of common
driveways approved by the Board and the liigliway district, roads in PUD's shall meet the
Highway Star~dards
for the Associated Higliway Districts, ICoole~iaiCour~ly,Idaho, iiicluding all
provisions for variance, exceptioli or other lneaiis of deviation from the Sfarzdnrds,as approved
by the highway district. If a liigliway district approves a road with a variance, the road will be
deemed to co~nplywith tlie Staridards and witb tlie requirements of this title. Except for gated
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coininunities approved by the Board, such roads shall be dedicated to tile applicable liigliwny
district; in gated communities tlie Ilighway district shall verify that the road ineets their
Standards, and the road shall be dedicated to the ~naintenanceentity. If aroad tneetinghighway
district standards is required, it shall be constructed through the PUD, to the propeity line, unless
topography or other factors make continuation of the road impossible. Roads shall not be
constructed within stream protection zones for lakes, streams, drainageways, or wetlands, except
for crossings in conformance with the Koote:zai Couizp Site Cistui.bai~ceOrdinn~lce.
The Board may approve a privately maintained, common driveway as the means of access to new
lots, if it serves, or is used to access no more than four lots or parcels, and the highway district
with jurisdiction makes the following findings:
(a) A road through the land proposed for tlie PUD is not appropriate or necessary to provide
access to private lauds lying adjacent to or beyond the development; and
(b) Access through the land is not now necessary, nor will it be necessary in the future, to
provide continuity of public roads with functional grades and design; and
(c) The lots being created will not be further subdivided, and no additio~~al
access to tile
driveway will be allowed, unless it is co~~str.ucteci
in accordance with rhis title and the ~igiizway
Staildardsfou the Associated Higlizvvay Distuicts, Kootenai Coulziy, Idalzo (with or without
variances). The Board may require the recordation of a public covenant in favor of the County
and the highway district, to ensure compliance with this requirement.
Common driveways are a required infrastructure improvement, and shall be constructed prior to
final approval of aPUD, unless a fmancial guarantee is provided, then they shall be constructed
prior to issuance ofnon-infrastructure building pennits. Common driveways must be constructed
in accordance with the "Access RoadwayDriveway Standards for Residential Properties"
contained in section 9-2-2 ofthis title.
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b.

Pedestrian1 Bicycie Access. Off road trails, lanes or walkways may be required a) if shown on a
bicycle facilities plan adopted by a road agency, b) along through streets in PUD's within 1.5
miles of a school, park, bicycle trail, recreatio~iaiarea, or community facility, or c) when
necessary to ensure the safety of pedestrians and bicyclists. The trail shall be designed to serve
the intended use, and except for bicycle lanes, shall be separated from the road by a vegetation
strip at least five ( 5 ) feet wide. If there is no direct route through aPUD, or if cul-de-sacs are
proposed, one or more trails may be required to provide short, direct routes forpedestrians. For
safety, trails should be located in close proximity to and visible from homes, streets and
businesses. If a trail or walkway is required, an easement or right of way must be dedicated to
Kootenai County or to the entity that will provide maintenance as approved by the Board. When
future access may be needed to adjacent parcels of land, trails and/or easements for trails shall
extend to the property line of the PUD. The width of trail easements and rights-of-way shall be
adequate for the intended use, and shall meet the requirements of the County or maintenance
entity.

c.

Connectivity. Roads, trails and sidewalks in PUD's shall be designed to complement and
enhance existing transportation systems, so as to create an integrated network that allows forthe
safe and efficient movement of people within the development, to adjacent developments, and to
nearby commercial areas, schools, churches and other community facilities. Roads shall be
designed with as many connections as possible, and with relatively direct routes in and out of tlie
PUD, without running traffic through neighborhoods. Cul-de-sacs are discouraged but may be
approved where natural or built features preclude connection to existing or future roads. When
future access may be needed to adjacent parcels of land, road and trail rights-of-way shall extend
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to tbe property lines of the PUD. Roads and trails shall be designed to miliilnize conflict between
vehicles and pedestrians.

C.

6.

Garbage collection.

7.

Underground Utilities. Unless utility providers deteniii~iethat site conditio~isprecludesucl; installation,
all utiiiiie> bilaii be insralied underground. The Board may, iiowever, allow apptrrte~iaiicesto these
systems to be iilstalled above ground if they can be effectively screened in a manner that is visually
appealing and compatible with the PUD.

Sensitive Area Requiren~ents
1.

Viewsheds. Mountain views and vistas are an important part of the character of Kootenai County,
contributing to tlie visual quality of the area, increasing property values, attracting visitors, and
enhancing the desirability and livability ofthe community. As such, it is in tliepublic interest that land
be deveioped in a manner that is visually unobtrusive, environmentally responsible, and is conipatible
with the cliaracter of the area.
PUD's must be designed to iit houses, structures and roads into and around hillsides in a manner that
minimizes disiiiibance of the terrain, vegelaiion and drainageways, that wili not result in soii erosion,
and that is co~npatiblewith the natural cl~aracteristicsof the area.
If the vertical height of any cut or fill slope, or any combination thereof, will exceed thirty (30) feet,
effective measures must be taken to mitigate the visibility of the slope.

2.

Hydrologic Protection Areas,
When aPUD abuts a lake, river, stream, wetland, or drainage way, a Hydrologic Protection Area must
be reserved and shown on the plan. The purpose of this area is to protect downstream property owners
and water resources from increased or decreased flows, to prevent sedimentation, to promote good
water quality, and to protect fish and wildlife habitat. The area sllall be labeled "Stream (lake or
wetland, as applicable) Protection Area", and within this areanative vegetation and large organic debris
shall be protected or replanted to leave the area in the most natural condition possible. Any necessary
maintenance inust be in conformance with the Kootelini Cotcizty Site Disl~irbnilceOrdiiinizce and with
applicable best management practices. Proposed road and utility crossings must be shown on the plan,
must be kept to a minimum, and must take the sliollest possible route across the area. Other than
approved crossings, roads and utilities shall not be constructed within this area. Fences, walkways
which do not exceed four (4) feet in width, stairway landings wliich do not exceed six (6) feet ill length
or width, and trams may be constructed in hydrologic protection areas, providing there is mirlimal
disturbance of the ground and vegetation. The Board may require that this area be shown as an
easement, including a conservation easement, or that ownersliip of tlie area be transferred to a
homeowners association, highway district or other maintenance entity.
Hydrologic Protection Areas shall be as follows:
Lakes
45 feet froin the ordinary high water mark
Spokane and Coeur d'Alene Rivers 45 feet from the ordinary liigl: water mark
Class I Streains
75 feet from the ordinary high water inark
Class I1 Streams
30 feet from tlie ordinary high water mark
Drainageways
5 feet
Wetlands
Determined by the Board, based on the wetland analysis

D.

Zero Lot Line Development
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PUD designs may include zero lot line development for single-family and multifa~nilydwellings, with each
dwelling and lot independently owned, and lot lines along coininon walls providing:
1.

The construction complies with all applicable building codes and regulations pertaining to common wall
andlor zero lot line construction;

2.

Cornmon walls are adequately sound-proofed in accordance with I~ztei.~zationalBuildiizg Cotle
requirements.

3.

Electrical, water, sewer, heating and air conditioning systems, and all other incorporated utility systems
are separately installed for each dwelling unit. In no case shall such systems penetrate common walls
inl less otherwise approved by the Department.

4. Deeds and covei~antsperPainingto buildings must contain appropriate provisions to ensure harmonious
maintenance of shared indoor or outdoor walls, and outdoor yard areas. Easements shall be recorded as
necessary to assure access to shared outdoor walls and yards.
E.

Common Open Space.
Common open space in PUD's shall meet the following requirements:

F.

1.

The amount and design of common open space in a PUD must be appropriate to the scale and character
of the project, considering its size, density, expected population, topography, and the number and type
of dwellings to be provided. A minimum of fifteen percent (15%) of the land within the PUD shall be
developed into usable public or common open space, or recreational facilities for the residents or users
of the development. If possible, the open space should be designed to connect with existing or planned
open space on neighboring properties. Areas designated as open space shall be accessible to all
residents of the development froin a road or right-of-way. Utility, drainage and similar easements and
rights-of-way are not acceptable for common open space unless such land is usable for a trail or similar
purpose and is approved by the Board.

2.

Common open space in a PUD shall either a) be held by owner(s) of the development, b) be dedicated
to the public, or c) be conveyed to a cooperative corporation such as a homeowners association. The
responsibility for maintenance of open space areas shall be specified by the developer in the application
for final plan approval and must be approved by the Board.

Conlmercial and Industrial Uses.
PUD's that include commercial or industrial uses and structures must meet the following additional
requirements:
1.

Commercial and industrial areas must be developed with park-like surroundings utilizing landscaping
andlor existing woodlands around structures, parking areas, roads, loading areas, and areas used for
outdoor storage of raw materials or products.

2.

If the PUD includes, or is located near residential zones or residential uses, commercial or industrial
uses must be of anon-nuisance character, and must be clean, quiet and free of bright lighting, odor, dust
or smoke.

3.

Loading areas must be provided for delivery trucks.
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4.

All areas designed for future expansion or not inlended Tor ilnnlediate ilnpiovei~~ent
or developn~cnt
s11ali be landscaped or otherwise maintained in a neat and orderly manner.

5.

Lighting may not exceed .2 foot candies at the property line of any lots used for commercial or
industrial purposes.

9-15-8: APPLICATION REQUIREMENTS:

A.

C o ~ ~ c e p t uPlan
a l Approval.
The PUD permit application contains the information that tlie hearing body and Board need to make a decision
on the proposal. To gain approval, adequate infornlation must be provided to demonstrate that the project can
meet the requirements of the County and of other agencies.
For conceptual PUD plan approval, the applicant is required to submit one coiiiplete application packet to the
County, plus additional packets for each agency1 organization reviewing tlie proposal. The Director
determines which agencies will receive applications and the County will forward the application packets to
those agencies. An applicant may request that an incomplete applicatioil be accepted by submitting a letter
stating which items are missing, and giving a detailed explanation and rationale for the inco~ilplete
submission. If the Director determines that the information is not necessary to establish conhrmance with the
required findings, he may approve the request, the application will be deemed to be complete, will be vested
under current ordinances, and will be processed. If the Director denies tlie request, the application will not be
processed or scheduled for public hearing until it is complete. This determination may be appealed in
accordance with section 9-22-8 of this title . An application shall be governed by tile rules and policies in
effect on the day a complete application is submitted to the Department.
The following items constitute a complete application for conceptual PUD plan approval, with the required
elements of agency packets identified by a symbol.

*

1.

&Application Form - completed application form with property owners' signatures or aiiotarized letter
from the property owners' authorizing the applicant to file tlie application. Applications for
amendments to existing PUD's may also be submitted by a cooperative corporation, or other
organization with the authority to act on behalf of the property owners within a PUD.

2.

Completed check list of application requirements.

3.

Fees as adopted by Board resolution.

4.

Legal description for the property.

5.

Title report or similar document containing the legal description, ownership and easements for the
property

6.

*Large conceptual plan - must meet the requirements outlined in Table 15-1 (three copies for the
County, two for higllway district, one for other agencies).

7.

Small conceptual plan - 11" x 17" copy of the plan.

8.

Sursounding Areal Adjoining Subdivisions Map - scale not less than 1"=400', showillg the site of the
proposed PUD; adjoining lots, parcels and subdivisions; street and lot layout sufficiently distant from
the project to illustrate the relationship to proposed slreets and lots; neighboring land owned by tlie
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same applicant; and surrounding properties within '/a mile or 2 parcels (whichever is greater) in every
direction (four copies).
9.

*Photos-at least six pictures of the site, taken at various angles, depicting the general character of the
site, accompanied by a map showing the location and orientation of the photos.

10.

+ c F a ~ a t i ~-describing
e
a) the gencral characta of the proposed deveiopmerii, inciuding the design
principles for buildings and streetscapes, b) the acreage, number of lots, and number and type of
housing units in each area, c) nonresidential structures or uses that are proposed, d) existing uses,
zoning districts, and the existing characteristics of the site, including vegetation, soils and wildlife, e)
proposed changes to the standard requirements of this title, f ) what is proposed for water, sewer, roads,
trails, parking, landscaping and other improveme~lts,g) plans for recreation facilities and common open
space, h) proposed methods of ow~iershipandlor control of the project, including proposed maintenance
arrangements for common areas and shared iilfrastructure and improvements, i) a statement explaining
the reasons the PUD will be in the public interest, and j) the proposed completion schedule including
any phasing. Normally, conceptual PUD plan approval is valid for one year, and construction lnust be
started within two years of final PUD plan approval, but the Board may approve phasingofthe project,
and/or an alternative completion schedule, if it is requested in the preliminary application. As part of the
application narrative, a qualified professional engineer, land surveyor, biologist, wetlands specialist, or
other qualified p:ofessional with expertise in the initia: deteminaiion of wetlands, inust provide a
written statement regarding the presence or absence of wetlands on the property, and the applicant must
identify sensitive areas, as defined in this title.

1 1.

Groundwater quantity - adequate information must be provided to ensure that new or existing wells will
provide sufficient water for the development, withoutnegatively affecting nearby property owners. The
PUD application must include a) DEQ written approval of an engineering report prepared by an Idaho
licensed P.E. (professional engineer) or P.G. (professional geologist) demonstrating an adequate water
supply is available to meet the estimated demand, orb) for developments served by connection to an
existing public water system, a letter from the owner of the system indicating it has sufficient reserve
production capacity to supply water to the PUD (two copies).

12.

Conceptual Stormwater Plan - a plan, developed by a design professional, proposing.suitahle methods
and locations for stormwater treatment systems. Proposed systems must conform to the Kooterzai
County Site Disturbance Ovdiiznnce, associated resolutions, and approved best management practices
(BMP's). If slopes, soils, groundwater or other conditions may not meet the design parameters of
proposed BMP's, the Director may require that test holes be evaluated to determine soil types in the
vicinity of the stormwater systems. (four copies).

13.

Conceptual Engineering Plan - When land disturbing activity is proposed in areas where the natural
slope equals or exceeds 15%, the Director may require a conceptual engineering plan as part of a PUD
application. The plan shall be developed by an Idaho licensed civil engineer, and shall depict proposed
building sites, road and driveway grades, profiles and cross sections, and the slope and location of cuts
and fills. The purpose of this plan is to demonstrate the feasibility of the proposed PUD plan and to
illustrate the nature and extent of earth work required for site preparation and construction. (four
copies).

14.

Traffic Impact Study - when requested by a road agency or the Director. This study shall include: a)
existing traffic counts and level of service on adjacent and nearby streets, b) vehicle trips that will be
generated by the development, c) the effect the development will have on the level of service on
affected streets, d) the effect added traffic will have on signals, turn lanes, or other transportation
infrastructure, e) improvements needed to maintain adequate levels of service, and i ) any other
information required to evaluate impacts to the transportation system (four copies).
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B.

15.

Geotecl~nicalAnalysis - for pi-ol~osedbuilding s~tes,roads, driveways or other development where tile
natural slope equals or exceeds IS%, where there is a high water table (witliin 6 feet of ground surface
at any timc ofyear), where soils are 11ig1~1y
erodible, or where there are scarps, slumps, seeps or other
geologic features that may be unstable, as detenni~iedby the Director. The geotechnical analysis shall
be stamped and signed by an Idalio licensed civil or geological engineer having sufficient eclucation and
experience to prove competency in the field of geotechnical engineering. The geotecimical analysis
shall explain the geologic and hydrologic features ofthe area, sliall evaluate the suitability oftlie site for
intended uses, shall identify pote~ltialprobleins relating to the geology and liydroiogy, shall su~nmarize
the data upon wl~ichconclusions are based, and sliall propose mitigation measures (four copies).

16.

Wetland Delineation and Analysis -1fNational Wet~andsillve~~tory
maps show wetlands on the site, or
if soil Survey maps indicate tlie presence of hydric soils, or if a qualified professional or the Director
determine tilere may be wetlands on the site, a more detailed delineation and classification shall be
provided and shown on the suppletnental page of the plat. The wetlands delineation must be provided
by a qualified professional, which includes but is not limited to professional engineer, landscape
architect or wetlands specialist in accordance with the Corps of Engiizeers Wetlands Deiiizeatio~~
Mnizunl and tlie Classjiicatio~zof Wetlaizds a~zdDeepwaterHabitats of the U~fitedStates,published by
the U.S. Dept. of theinterior, Fish and Wildlife Service. In addition to delineating the boundaries and
classifying tlie wetland, tlie professional Innst provide a report explaining the likely impacts o f tile
project on the wetland, and recommend actions to mitigate the iinpacis and piesewe tlie wetland plants
and animals (three copies).

17.

Pursuant to Idalzo Code 67-6512, the Director, hearing body or Board may require additional studies of
the social, economic, fiscal or environmental effects of the PUD.

Application Requirements - Final PUD Plan Approval
The following items constitute a complete application for final PUD plan approval. The applicant is required
to submit one application packet. An applicatioil that is incoinplete will not be processed.

1.

Application Form - a completed application form with property owners' signatnre(s) or a notarized
letter from the properly owners' authorizing the applicant to file the application. Applications for
amendments to existing PUD's may also be submitted by a cooperative corporation, or other
organization with the authority to act on behalf of the property owners within a PUD.

2.

Co~npletedcheck list of application requirements

3.

Fees as adopted by Board resolution

4.

Large plan, prepared by ail Idaho licensed surveyor, meeting the requirements ofTable 15-1.

5.

S~nallplan - 11" x 17" copy of tlle plan.

6.

Narrative - explaiiliilg a) how conditions of approval were met (those required prior to application for
final plan approval), b) any inodifications from tlie original proposal, and c) the completion schedule for
the project or phase.

7.

Docuinentatio~idemonstrating illat tile entire project is under single ownership or control. Control over
the PUD may be achieved througli a cooperative corporation or siinilar organization.

8.

Preliminary building plans inciudillg floor plans and exterior elevations.

9.

Preliminary landscaping plans for common areas wl~icliirnplenlent water wise landscaping principals.
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10.

Preliininaly plans for signs including the height, dimensions and proposed lighting.

11.

For PUD's in timbered areas, a wildfire mitigation plan, prepared by a professional forester, approved
by the fire district, the Director, or Idaho Dept. of Lands.

12.

Any documentation needed tc show compliance with rcquircmcnts or conditions of approval (Chose
required prior to application for final plan approval), including approval letters from other agencies or
departments.

13.

Associated Documents - copies of any documents, such as deed restrictions, restrictive covenants, bylaws and holneowners associati011articles of incorporation, that are associated with the PUD or that will
be used to control the use, developmeilt, operation or maintenance of the land and improvements. If
colnponents of the project will be under separate ownership, a cooperative corporation or other
organization must be established to provide oversight and colltrol in perpetuity. The documents
establishing the organization must be approved by the Director, and must include procedures for
submitting PUD amendmelit applications on behalf of the owners in the development.
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TABLE 15-1
FORM AND CONTENT OF PUI) PLAN

PLAN COMPONENT

-- -.
1. Size and Fonnat. Size 18" x 27". Plan must encoinpass all land included in the PUD,
including open space that will tiot be used for building sites. Must also include north
arrow, date, legend, vicinity map and scale. Scale most be suitable to ensure clarity, and
between 1"=40' and 1"=I 00'.
2. PUD Name. If a previously approved PUD is being amended, the name must include
the word "amended".
3. Location. Section, quarter section, township, range, meridian, county and state.
4. The proposed layout, showing the location, type and acreage of proposed uses;
landscaping; signs; the approximate location, use, height, dimensions and proposed
setbacks of structures; proposed number of dwelling units for each area; and adjacent
parcels shown with dashed lines.
5. The final, approved layout sliowing dimensions, lot lines and the exterior boundary of
the PUD by distance and bearing; area of each lot in acres; the location and type of
approved land uses, including landscaping, parks, residential, colnlnercial and public uses;
the approved location, use, height, dimensions and setbacks of structures and signs; and
appro\.ed densit) aud number of dwelliii:: l ~ ~ ~for
i r each
s area.
G. Iloads, rrrlils, pari.ing and 1c:ldirlg areas witliin and bdjaccnt to :lie POD.
7. Easements - the location, dimensions, and purpose of existing or proposed easements,
with instrument numbers noted.
8. Hydrography - drainages, water courses, water bodies and wetlands and associated
protection areas.
9. Topographic Elevations -contours shown at vertical intervals of not more than 5 feet,
at a scale between 1"=40' and 1"=100', and identifying the following slope zones:
0-14%
15-34%
235%
Contours shall be generated froin field survey or aerial photography, and inay not be
interpolated from USGS maps. Contours are not required for lots designated as open
space that will not be used for roads, driveways or structures.
10. Physical Features - the location of significant physical features such as ridges, rock
autcrops or wooded areas.
11. Flood Plain - the location of anv areas of suecial flood hazard and the laneuaee
required by the County Flood Danza~ePreveizliotz Ordiiia~zce.
12. Existing built features inciuding structures, wells, sewage systems and roads.
13. Building envelopes if required by the Director or Hearing Body.
14. Sensitive areas, as defined in this title. if their locatioli is known and can be shown on
:he plan.

CONC.
PUD
PLAN
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9-15-9: AI'PROVAL PROCEDURE AND R E Q U I R E D FINDINGS:
A.

Following is the approval procedure for a PUD permit applicatioll and associated construction:
I.

Review and approval (or denial) of the conceptual PUD plan reco~nmendedby the hearing body, and
decided by the Board of County Commissioners, in accordance with the hearing and notice procedures
for Conditions! Use Permits and thc rcquircments of ibis chapter . The liearing body shali make a
recommendation, and the Board shall make the final decision on the application. Upon granting or
denying the application, the Board shall specify:
a.

Tlle ordinances, laws and standards used in evaluating the application.

b.

The reasons for the approval or denial;

c.

The actions, if any, the applicant could take to obtain a permit.

Approval of the conceptual PUD plan expires ifa complete application for approval of the final PUD
plan is not submitted within one (1) year from the date of conceptual approval. If phasing was
approved, an application for final plan approval for the first phase must be submitted within one (I)
year, and the plans for subsequerlt pilases must be submitted in accordance wiih the scheduie approved
by the Board.
2.

Review and approval (or denial) of the final PUD plan (for the entire project, or if phasing was
approved, for the first phase of the project) by the Director and then the Board of County
Commissioners. The Director shall make a recommendation, and the Board shali make the final
decision on the appiication. If necessary, supplementary conditions may be attached to the approval.
Upon granting or denying the application, the Board shall specify:
a.

The ordinances, laws and standards used in evaluating the application.

b.

The reasons for the approval or denial;

c.

The actions, if any, the applicant could take to obtain a permit.

The Order of Decision approving the final PUD plan is the "PUD Permit."

3.

Approval of infrastructure plans by the agencies with jurisdiction, and issuance of associated
construction permits, including a C ~ u n t ySite Disturbance Permit.

4.

Construction ofrequired infrastructure and improve~nentsserving the PUD. If additional lots are being
created within the PUD, infrastructure must be completed, or financial guarantees provided, in
accordance with the requirements of the Kootelzai County Subdivisioiz Ordinaizce. If additional lots are
not being created, the Board may require an acceptable financial guarantee to assure completion of
improvements within two (2) years from the date of final PUD plan approval. Upon written request by
the property owner, the Director may grant one extension of up to one (1) year for cause. Noninfrastructure building permits will not be issued until the essential infrastructure and improve~nents
(e.g. roads, water, sewer, fire suppression systems, wildfire mitigation) have been completed and
approved by the agencies with jurisdiction.
Construction of non-essential improvements, such as landscaping and recreational facilities, shall be
completed in proportion to the overall progress on the project, and shall be totally completed and
approved by the time building permits are issued for fifty percent (50%) ofthe units. Ifthis requirement
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is not met, tile Director rnay suspend the issuance of building permits until t l ~ enon-essential
improvements are coml?leted.
5.

Approval of individual building pennits in accordance with the approved final PUD plan and associated
conditions.

The PUD perinit expires ifconstruction on the project lias not begull within two (2) years from the date of tlie
final plan approval, unless an extension was granted by the Director, or an alternative colnpletion schedule
was approved by the Board.

B.

PUD Conditions.
PUD plans may be approved with conditions including, but not limited to those that:
I.

Minimize or mitigate adverse effects on service delivery by political subdivisions, including school
districts;

2.

Minimize or mitigate adverse effects on otlier developments;

3.

Control the sequence, timing and duration of dwelopmeut;

4.

Assure that the development is maintained properly;

5.

Designate the exact location and nature of development;

6.

Require the provision of on-site or off-site public facilities or services;

7.

Require more restrictive standards than those generally required in this title.

Following notice to the property owner(s) arid a public hearing, tlie Board ,nay revoke or suspelid a PUD
permit for non-compliance with co~~ditions
or restrictions.

C.

Required Findings for Approval.
and Board must find tliat the
To approve an applicatiol~for a PUD permit, the hearing body tnust recorn~nel~d
facts submitted with the application establish that:
1.

The proposal is compatible with the goals, policies and future land use map of the Kooteilai Cozlrzty
Co~npreheitsivePlan.

2.

The proposal is consistent with the intent and purpose of this title. The amenities, design, and benefits
ofthe PUD justify any requested deviation from the nonnal requirements of this title. Development of
the PUD is in tlie best interest of the public.

3.

The application and design meet the requirements oftliis chapter, otlier applicable sections of this title,
other County ordinances, and the requirements of other ageucies.

4.

The proposed structures and uses within the PUD are compatible with oiie another

5.

Tile proposed develop~nelltis compatible with surrounding hornes, businesses and neighborl~oods,and
wit11 the ilah~ralcharacteristics of the area. Areas not suited for development are designated as open
space. Road co~istructionand dish~rbanceof tire terrain, vegetation and drainageways will be
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minimized and will not result in soil erosion. Any site constraints, hazards or negative environmental,
social or economic impacts will be adequately mitigated.
6.

Services and facilities necessaly to serve the development are feasible, available and adequate. Any
adverse effects on service delivery by political subdivisions, will be adequately mitigated.

7

Proposed roads, sidewzlks, trails nnd parking facilities within the devrlopment esrabiish or adequateiy
contribute to a transportation system for vehicles, bicycles and pedestrians that is safe, conveiiient,
efficient and that minimizes traffic congestion.

8.

The proposal is not anticipated to result in significant degradation of surface or ground water quality as
determined by DEQ.

9.

The PUD will be held in one ownership, or there is an efrective means of coiitrol and oversight of the
development in perpetuity. Provisions for maintaining land, infrastructnre and shared improve~nents
are adequate.

10.

If the application is for final plan approval, any applicable co~iditiolisof conceptual plan approval have
been met.

11.

Public notice and the processing of the application met the requirements set forth in this title, County
adopted hearing procedures, and Idaho Code 567-6512,

9-15-10: PIUSING REQUIREMENTS: The Board may approve alternative PUD construction schedules and/or
phasing of PUD projects. Each phase shall be configured to create a serviceable project, capable of standing alone
or with other completed phases, if the project were to be terminated at the conclusion oftliat phase. Project pliasing
shall not produce an imbalanceof cotnlno~liprivate space or land use density when compared to the overall project
ratios. Lands designated for development in subsequent phases shall be encumbered by the density limitations of the
project as a whole, even if the project fails to develop as planned.
9-15-11: PUD EXTENSIONS, AMENDMENTS AND MODIFICATIONS:
A.

Extension of approval. Conceptual PUD plan approval is valid for one (1) year, and construction must be
started within two (2) years of final PUD plan approval, u~ilessphasing andlor an alternative completion
schedule was approved by the Board, or an extension is granted by the Director. At any time prior to
expiration of approval, the applicant may request one extension of up to one (I) year for conceptual PUD plan
approval, and two (2) years for the start of construction, according to the following procedure.
1.
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Application Requirements. The following items constitute a complete application:
a.

Application form.

b.

Fees as adopted by Board resolution

c.

Narrative explaining: a) the reasons the final PUD plan, or ifthe application is for extension of
final PUD plan approval, construction was not completed within the original timeline, b) the
status of compliance with the original conditions of approval, and c) the anticipated schedule for
completing the plan and/or beginning construction.

d.

As part of a complete application, tbe Director may require additional information to determine
compliance with conditions of approval, County ordinances, or the requirements of other
agencies.
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2.

Approval Requirements
The Director may grant the extension providing: a) acompletc application was submitted, b) tl~eproject
is in compliance wit11tlie requirements of the County and other agencies (those that were in place at tlle
time acomplete conceplual PUD application was received by the Department). and c) tlie project is in
compliance with its conditions of approval. Unless otherwise approved by tlie applicant, tlie Director
shall make a decision witl~infive (5) weeks of the receipt of a coiiiplete application. Tlie Director's
decision may be appealed in accordance with section 9-22-8 of this title.

B.

Amendments and modifications. Minor changes to a PUD, its structures or uses, may be authorized by the
Director without amending the PUD Plan. Minor changes include, but are not liinited to, adjustments to
platted lot lines, or a combination of tlie boundary lines of platted and legally created, u'nplatted parcels,
providing a) no additional lots or parcels are created, b) the lots or parcels are chai~gedless llian 20% from the
original platted lot boundary, c) the resulting lots al-e in conformance with the size and design approved for the
PUD and are in conformauce with all other County ordinances, d) the adjustmeilt does not result in lots
separated by a right-of-way or road, and e) a statement is included on the deed of conveyance indicating that
the instrument is being recorded for lot line adjustment purposes and that the property being transferred is not
a separate, buildable lot.
Significant changes in use, structures, lot or boundary lines, conditions ofapproval, and all other aspects of a
final PUD Plan must be approved by the Board in accordance with the application, hearing and approval
procedures for a new PUD. If components of the PUD are under separate ownership, the cooperative
corporation or other organization established to provide oversight and control ofthe project may be authorized
to submit the application on behalf of the property owners in the development. If an organization with such
authority has not been established, then all affected persons within the PUD must be co-applicants for the
request. For application purposes, the Director shall determine which property owners are affected persons as
defined by Idaho Code (ref: ICJ 67-6521).

9-15-12: CONDOMINIUMS: Condominiums are defined as a system of separate ownership of individual units in
a multiple unit building, together wit11 an undivided ownership of tl~ecommon areas and elerneiits of the real
property, by the owners of tile individual units. They are an estate colisisting of an undivided interest in real
property, together with a separate, fee simple interest in a portion of the same property (ref. Idalzo Code $ 55-101B).
Condominiums are created by recording a plat and declaration in accordance with In'ni2o Code Title 55, Chapter 15.
If allowed in tlie zoning district, structures containing two, three or four dwellilig units may be platted as
condominiums without creating a PUD. For example, if duplexes are allowed in the zoning district, a two unit
condominium could be platted without obtaining a PUD permit. In some zones a Coiiditio~~al
Use Permit is,
however, required.
If the number of colidomiliiulns proposed exceed the dwelling units allowed per parcel in the underlying zone, a
PUD is required. Tlle total number of dwellir~gunits permitted in a PUD shall not exceed that allowed in the
underlying zoning district or districts.
9-15-13: OPERATION AND MAINTENANCE REQUIRED:
A.

Operation and Maintenance Required. All PUD improvements and land, including common areas, shall
be operated and maintained by the owner(s), in accordance with applicable best management practices
(BMP's) and approved plarls, and in a lnamier that is visually appealing. If the development will not remain
under one ownership, an organization must be established to operate and maintain shared land and
improvements in perpetuity. Organizational options include taxing districts (such as water or sewer districts),
for profit corporations, including utility corporations, and cooperative corporations such as homeowners
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associations. If private maintenance by a cooperative corporation is proposed, the documents estabiisliing tile
organization must be approved by the Director.
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CHAPTER 16
AIRPORT DISTNC'T (Overlay District)
SECTIONS:
9-16-1
9- 16-2
9- 16-3
9-16-4
9-16-5
9-1 6-6
9-16-7
9-1 6-8
9-16-9
9-16-10
9-16-11
9-16-12
9-16-13 .

AIRPORT DISTRICT DEFINED (Overlay District)
GENERAL
AREA OF APPLICABILITY
RESTRICTIONS
MARKING AND LIGHTING
VARIANCES
AIRPORT AREA DESIGNATIONS
FRONT, SIDE, AND REAR SETBACK REQUIREMENTS
HEIGHT RESTRICTIONS
OPEN SPACE REQUIEMENT
STORAGE REQUIREMENTS
LANDSCAPING REQUIREMENTS
AIRPORT DlSTFUCT SECURITY

9-16-1: AIRPORT DISTRICT DEFINED (Overlay District): Tlie purpose of this dishict is to protect the
airspace in the vicinity of the airport and its runway appi.oaclics, to protect the iives ofairport users, and to proiect
the property and occupants of land in its vicinity. This district will regulate and restrict the height of structures and
objects, either natural or man-made, and restrict tlie uses of the property in accordance with this title, the boundaries
outlined on the Kootenai County Zoning Map, and the areas depicted on the Airport Overlay Map.
9-16-2: GENERAL: The uses permitted, the building site areas, setbacks, and all other regulations imposed by the
provisions of this title in any Zone shall apply under this title, except as provided in this chapter.
9-16-3: AREA O F APPLICABILITY: A11 of tlie unincorporated land in Kootenai County lying beneath tlie
approach surfaces, transitional surfaces, horizontal surfaces, and conical surfaces identified on the Kootenai County
Zoning Map as:
A.

Height Limitation Area - All of the land witliiii fourteen thousand (14,000) feet, horizontal distance from
the established airport primary runway surface (precision instrument runway and approaches), divided into
four (4) height limiting categories.
1.

Transition Area - Slope seven (7) feet outward for eacli foot upward beginning at the primary approach
surface extending to a height of one 11undl.ed fifty (150) feet.

2.

Horizontal Area - One hundred fifty (150) feet above the airport elevation or at a height of two
thousand four hundred sixty-eight (2,468) feet above Mean Sea Level.

3.

Conical Area- Slopes twenty (20) feet outward for each foot upward beginning at the periphery of tlie
Horizoiital Area at one hundred fifty (1 50) feet above tile airport elevation and extending to a height of
three hundred fifty (350) feet above tlie airport elevation.
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4.

B.

Approach Areas:
a.

Slopes fifty (50) feet outward for each foot upward beginning at the end of, and at the same
elevation as, the primary surface; and extending to a horizontal distance often thousand (1 0,000)
feet along the extended runway centerline; thence sloping forty (40) feet outward for each foot
upward to an additional horizontal distance of forty thousand (40,000) feet along the extended
runway cente:line.

b.

Slopes thirty-four (34) feet outward for each foot upward beginning at the end of, and at the s a n ~ e
elevation as, the primary surface; and extending to a horizontal distance often thousand (1 0,000)
feet along the extended runway centerline.

c.

Slopes twenty (20) feet outward for each foot upward beginning at the end of, and at the same
elevation as, the primary surface, and extending to ahorizontal distance of five thousand (5,000)
feet along the extended runway centerline.

Land Use Guide (L.U.G.) Area -All of the land identified as L.U.G. which will confornl to the 10 PNdb
cotnposite noise contour established by the Airport Master Plan, considered hazardous because of noise or has
the potential of endangering the lives and property of the users.

9-16-4: RESTRICTIONS:
A.

.Notwitlistanding any other provisions of this Title, no use may be made of land or water within any area
established by this District in such a manner as to create electrical interference with navigational signals or
radio communications between the airport and aircraft, make it difficult for pilots to distinguish between
airport lights and others, result in glare in the eyes of pilots using the airport, create bird strike hazards, or
otherwise in any way endanger orinterfere with the landing, takeoff, or maneuvering of aircraft intending to
use the airport.

£3.

No place of public assembly (i.e., schools, theaters, churches, hospitals) shall hereafter be constructed or
otherwise established within the L.U.G. Area as identified.

C.

All new subdivisions within the L.U.G. Area will be subject to Aviation Easements.

9-16-5: MARKING AND LIGHTING: Notwithstanding the provisions of the nonconforminguses prescribed for
Height Limitation Areas, the owner, and all future owners, of any existing nonconforming structure or tree hereby
waives the right to object to the installation, operation, and maintenance thereon of such markers and lights as shall
be deemed necessary by the Federal Aviation Administration to indicate to the operators of aircraft in those Height
Limitation Areas of airport obstructions. Such markers and lights shall be installed at the expense ofthe Kootenai
County Airport.
9-16-6: VARIANCES: Any person desiring to erect or increase the height of any structure or the growth of any tree
not in accordance with the regulations prescribed herein will apply to the Board of Adjustment or Hearing Examiner.
The application will be accompanied by a determination from the Airport Board, or the Airport Development
Control Committee, as applicable; and the Federal Aviation Administration as to the effect of the proposal on the
operation of the airport.

May 24,2007

Ordinance No. 4011 Case No. 0A-133-06 (Zoning Ordinance Amendments)

Page 74 of 128

9-16-7: AIRPORT AREA DESIGNATIONS:

A.

Operations Areas: Tliose areas external to tlie Building Restriction Line, whicii are defined as areas for
airport operations only. Airport operations areas are defined as aircraft maintenance areas, hangers, passenger
service areas, and other structures with frontage on airport ramps, landing and take off runways, and
taxi-ways.

B.

Terminal Support Area: The area desigliated for activities which provide support services for activities for
airline passengers, or other iiietnbers of tlie public utilizing the airport terminal. The support services are
colnmercial in nature and include, but are not limited to, parking, car rental agencies, restaurants, tnotels,
hotels, etc.

C.

Light industrial Areas (LI-l atid LI-2): Those areas identified as a land use classification that meets the
require~nentsset forth in tlie Light Industrial District, except as specified in the airport district overlay.

9-16-8: FRONT, SIDE, AND REAR SETBACK REQUIREMENTS:
A.

B.

Operations Area -No setback requirements except as specified below:

1.

I~ztenzationnlBuilding Code requirements for abutting structures shall apply.

2.

Apron, runway, taxiway, and tie down clearance specifications specified by the Federal Aviation
Administration shall apply.

3.

Recommendations shall be sought to ensure consistency with procedures and regulations specified by
special purpose districts (Fire District, Highway District, Panhandle Health District, etc.).

4.

When the use abuts a roadway, or any other zone defined in this title; then the side setback shall be five
(5) feet for each ten (10) feet of buildiilg height above grade.

5.

Setbacks shall be determined during the lease negotiation process and incorporated as conditions,
covenants, and restrictions in the lease. The setbacks shall.be established as required by need, in terms
of the following:
a.

Compliance with clearance specifications for aprons, runways, taxiways, and tiedown areas
established by the Federal Aviation Administration.

b.

Compliance with landscaping and open space sections of this chapter.

c.

Colnpliance wit11 this Section as set forth above

Terminal Support Area
1.

Front: Tliirty-five (35) feet

2.

Side: No requirement except wlten a corn~nercialor light industrial structure abuts any other zone
designated in this title; then the side setback requirement shall be five (5) feet for each ten (10) feet of
building height above grade.

3.

Side (corner lot flanking street): fifteen (15) feet
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4.

C.

Rear: Fifieen (15) feet

Light Industrial Areas (LI-1 and LI-2)
1.

Front: Thirty-five (35) feet

2.

Side: No requirement except when a commt.rcia! or light indu:!rial stxcturc abu:s anjj other zone
designated in this title; then the side setback requirement shall be five ( 5 ) feet for each ten (10) feet of
building height above grade.

3.

Side (corner lot flanking street): fifieen (15) feet.

4.

Rear: Fifieen (15) feet

9-16-9: HEIGHT RESTRICTIONS:
A.

Except as otherwise stated in this title, and except as necessary and incidental to airport operations, no
structure or tree shall be constructed, altered, maintained, or allowed to grow in any airspace zone created in
Section9-16-3 of this Chapter so as to project above any imaginary airspace surfaces described in this chapter
. Any p:oposed strdcture which will exceed thirty-five (35) feet above grade in the AirporiDisirici shall have
the site and structural plans submitted to the Kootenai County Airport Advisory Board or the Airport
Development Control Committee, as appropriate, for architecturalldesignlsafety review. The cognizant
reviewing authority shall provide recommendations to the Board of County Commissioners for final approval
of the proposed structure.

B.

Operations Area: No structure or tree shall be constructed, altered, maintained, or allowed to grow in the
Operations Area, so as to exceed four (4) stories or a maximum height of fifty (50) feet above airport
elevation.

C.

Terminal Support Area: Shall conform to height restrictions set forth in subsection (A) of this section

D.

Light Industrial Areas 61-1 and LI-2): Shall conform to height restrictions set forth in subsection (A) of this
section.

9-16-10: OPEN SPACE REQUIREMENT:
A.

Operations Area: Maximum building coverage of eighty (80) percent of the site is allowed. Parking areas
will not be calculated as building area, hut parking structures with levels above grade shall be treated as
buildings and, therefore, shall be part of the maximum building coverage.

B.

Terminal Support Area: Maximum building coverage of sixty-five (65) percent of a site is allowed. Parking
areas will not be calculated as building area, but parking structures with levels above grade shall be treated as
buildings and, therefore, shall be part of the maximum building coverage. The goal is to develop a "campus
style" commercial area with an emphasis on landscaped green belts and open space.

C.

Light Industrial Areas LI-1: Maximum building coverage of sixty (60) percent of a site is allowed. Parking
areas will not be calculated as building area, but parking structures wit11 levels above grade shall be treated as
buildings and, therefore, shall be part of the maximum building coverage. The goal is to develop "campus
style" light industrial area stressing open space and landscaped green belts.

D.

Light Industrial Area LI-2: Maximum building coverage of seventy-five (75) percent of a site is allowed.
Parking areas will not be calculated as building area, but parking structures with levels above grade shall be
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treated as buildings and, therefore, sllall be part of tile mnsimom building coverage. The goal is to develop a
light industrial area with more limited open space and green-belt areas tllall those iii the LI-1 area.
9-16-11: STORAGE REQUIREMENTS:

A.

Operations Area
I.

No ontdoor storage

2.

Aulomobiles or other machinery normally displayed for sales purposes on an open lot shall not be
displayed in this area. This restriction does not apply to tile display of aircraft for the purpose of sale.

3.

Storage of below-ground petroleum products shall be permitted for airport operations and shall meet the
regulations and standards established by the following agencies:
a.
b.
c.
d.
e.
f.

4.

B.

The use, handling, and storage of critical materials shall be in accordance with recommendatiolls
established by State or Federal Law.

Terminal Support Area:
1.

No outdoor storage.

2.

Auto~nobilesor other machinery norinally displayed for sales purposes on open lo1 shall not be
displayed in this area.

3.

Storage of below-ground petroleum products - Storage of petroleum products in quantities of less that]
twenty thousand (20,000) gallons (total for each site) shall be below ground and shall meet regulations
and standards established by the following agencies:
a.
b.
c.
d.
e.
f

4.

C.

Environmental Protection Agency
Idaho Department of Environmental Quality
Federal Aviation Admiiiistration
National Fire Protection Association
Northern Lakes Fire Protection Eistrict
Any other agency which may have jurisdiction subsequent to adoption of this title

Environmental Protection Agency
Idaho Department of Environ~nentalQuality
Federal Aviation Administration
National Fire Protection Associatioti
Northern Lakes Fire Protection District
Any otlier agency which may have jurisdiction subsequent to adoption of this title

The use, handling, and storage of critical materials sliall be in accordance with recommendations
established by State or Federal Law.

Light Industrial Area (L1-1)
1.

No outdoor storage.

2.

Autoinobiles or other machinery nor~nallydisplayed for sales purposes on open lot shall not be
displayed in this area.
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3.

Storage of below-ground petroletim products - Storage of petroletim products in quantities of less than
twenty thousand (20,000) gallons (total for each site) shall be below ground and shall meet regulations
and standards established by the following agencies:
a.
b
c.
d.
e.
f.

4.
D.

Environmental Protection Agency
Idaho Department of Environme:lta! Qualifj
Federal Aviation Administration
National Fire Protection Associati011
Northern Lakes Fire Protection District
Any other agency which inay have jurisdictio~isubsequetit to adoption of this title

The use, handling, and storage of critical materials shall be in accordarice with recommendations
established by State or Federal Law.

Light Industrial Area (LI-2)
1.

Storage of materials and machinery - all storage shall be indoors, or within a six (6) h o t high sight
obscuring fence, or screened with vegetative materials, so that the storage area cannot be seen by
adjacent properties nild the traveling public. Storage areas must conform to the minimum setback
regulations of the zone. Automobiles or other machinery normally displayed for sales purposes on an
open lot shall not be so displayed.

2.

Storage of below-ground petroleum products - Storage of petroleum products in quantities of less than
twenty thousand (20,000) gallons (total for each site) shall he below ground and shall meet regulations
and standards established by the following agencies:
a.
b.
c.
d.
e.
f.

3.

Environmental Protection Agency
Idaho Department of Environmental Quality
Federal Aviation Administration
National Fire Protection Association
Northern Lakes Fire Protection District
Any other agency which may have jurisdiction subsequent to adoption of this title .

The use, handling, and storage of critical materials shall be in accordance with recoinme~idations
established by State or Federal Law.

9-16-12: LANDSCAPING REQUIREMENTS:
A.

The front, rear, and side setback areas shall be landscaped with an effective combination of ground cover,
shrubbery, and trees. All other unpaved areas shall be landscaped in similar fashion, except those areas
designated for parking or storage on site plans approved by the Director.

B.

The entire area between the curb and a point fifteen (1 5) feet back from the front lot line shall be landscaped
for the purpose of forming a vegetative frontage, except for driveway access in the immediate area.
Notwithstanding the aforementioned vegetative frontage, the entire area between the curb and the building
line of any lot, except for concretelpaved walkways, shall be landscaped.

C.

Undeveloped areas that are owned or are tinder lease agreement, and are proposed or set aside for future
development shall be maintained in a weed-free condition by the lessee.
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D.

All areas under lease shall submit a landscaping pian to tile Airport Development Control Coin~nilteefor
arcl~itecturalldesignreview. The Committee shall provide recommendaliol,~to the Board of County
Commissioners for all Iaiidscapiilg in the Airport District.

E.

Areas used for parking sliall be landscaped in sucli a mailner as to provide a vegetative frontage, or a visual
vegetative barrier alorlg areas in view of access streets, freeways; and adjacent proper!ies.

F.

All stormwater run off from parking areas sllall receive primary treatment and disposal througli grassy swales.
Engineered site plans siiall allow acreage sufficient to provide primary treatment for the first one-half (112)
inch of slormwater runoff generated from paved or impervious parking surface.

9-16-13: AIRPORT DISTRICT SECURITY: Airport District security shall be maintained in collforinance with
Federal Aviation Regulations, Part 107, as set fort11 by the Fetleral Aviation Administration.
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CHAPTER 17
DESIGN STANDARDS
SECTIONS:
9-17-1
9-!7-2
9- 17-3
9-17-4
9-17-5
9-1 7-6

PURPOSE
APPLICACILITY
GENERAL
LANDSCAPING
SCREENING AND FENCING
PARKING

9-17-1: PURPOSE: The purpose of this chapter is to provide standards and minimum regiilations for landscaping,
screening and fencing, parking, and circulation to promote public health, safety, and general welfare. In addition, it
is the purpose of these standards to promote traffic safety and improve tlie appearance of the County.
9-17-2: APPLICABILITY: This chapter shall apply to all commercial, liglit industrial and industrial uses. This
chapter shall also apply to cdmrnunity uses, including, but not limited to, scliools, libraries, churches, meeting hails,
hospitals, etc. These standards may also be required as a Condition of Approval for Couditional Use Permits.
9-17-3: GENERAL: The standards provided in this chapter are the minimum standards required. A combined site
plan addressing landscaping, parking, and lighting is acceptable, provided it can be easily reviewed and
implemented. If the site plan becomes too cluttered or difficult to review for co~npliancewith tlie requirements,
separate site plans may he required by the Director.
9-17-4: LANDSCAPING:
A.

Landscape Plans Required. Prior to the issuance of a building or site disturbance permit for uses to which
this chapter applies, a landscape plan shall be submitted to tlie Department for review and approval. At the
time an applicant applies for a building permit or site disturbance pennit, the landscaping standards in place
pursuant to this title or any amendments thereto will govern that application. The landscape plan shall be a
drawing to scale, prepared by a landscape designer, including the following infor~nation:
1.

,

Boundaries and dimensions of the site.

2.

Identification of all species and locations of existing trees that are to he retained.

3.

Location and identification of species of all proposed plantings.

4.

Location and design of areas to be landscaped, buffered, and maintained.

5.

Type, location and design of proposed irrigation.

6.

Plant lists or schedules with common name, quantity, spacing and size of all proposed landscape
material at the time of planting.

7.

Location and description of other landscape improvements, such as earth benns, walls, fences, screens,
sculptures, fountains, street furniture, lights, and paved areas.

8.

Methods and details for protecting existing vegetation during construction.
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For purposes of this cllapter, a landscape designer is defined as an individual skilled in the trade of nursery
operation or laildscape design to include the drafting of landscape plans and construction details, development
of plant material lists, and construction material selection, but need not liave colnpleted the State of Idaho
qualifications necessary to be classified as a Landscape Architect.
As part of the landscape pla~isubmittal, the plan designer shall determine whether the rite contains nnuinns
weeds. If it is determined that there are noxious weeds on site, then the Certificate of Occupancy shall not be
issued until a weed mitigation plan is developed and approved by County.

8.

Landscape Standards
I.

General Requirements
a.

Existing on-site trees and shrubs may be included in the application ofthese standards, provided
they are depicted on the plan and retained.

b. . All landscaped areas, including trees, shrribs, and ground cover, shall be permanently maintained
in a healthy growing condition. Irrigation shall be available to maintail1 healthy growing
condition. To maintain the integrity of tlie original design, any dead tree or shrub sball be
replaced with the same orsi;ni!ar species originally planted uliless a subsiih~teis approved by the
Director.

2.

c.

No landscape area shall include artificial trees, plants, or any carpeting designed as a vegetative
substitute.

d.

Unless otherwise specified, landscapii~gshall consist of, but not be limited to, a mix of deciduous
and evergreen trees, shrubs, and planted ground cover. The use of native vegetation is
encouraged. There shall be at Least one tree and three shrubs for every 300 square feet of
landscaped area. At the time ofplanting, deciduous trees shall be a millilnuln of 2" inch caliper
(as measured 6 inches above grade), and evergreen trees sliall be at least five (5) feet tall. At the
time of maturity, all trees shall be at least twenty (20) feet tall. Where shrubs are required, they
shali be a minimum of a 3 gallon tub.

e.

All required landscape areas shall be planted so as to achieve 100% grouud coverage by under
story plant materials within five (5) years. If this amount of ground coverage is not achieved, the
area sl~allbe planted with mature plant material immediately or as soon as the planting season
permits.

f.

Around primary structures, a strip of landscaped area at least 25 feet wide shall be provided iii
front, and a strip at least 15 feet wide sllall be provided along the sides of the structures.
Walkways up to 6 feet in width may be installed within these landscaped areas.

g.

No landscaping shall be placed so as to obstruct a motorist's clear view of a street, highway, or
public right-of-way within a fifty-foot (50') visioii obstructioli triangle. Trunks of deciduous trees
are acceptable within the fifty-foot (50') vision obstruction triangle.

Parking Lots.
Laildscaping shall be required for all parking lots based on a percentage of the gross parking area used
for parking spaces. Traffic aisles and driveways are excluded from this calcolation. The area
calculatiolis are as follows:
a.
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b.
c.

51 to 99 spaces = 12 percent of the area
I00 or more spaces = 15 percent of the area

Example: 8 parking spaces, each space is 10 feet wide and 20 feet Long (200 square feet per space).

8 spaces X 200 sq. ft. = 1600sq. ft.
1600 X 10% = i60 square Eeei of landscaped area

In addition, parking lots and the accompanying landscaping shall be configured so liiat no parking space
is more than 75 feet from a landscaped area.
3.

Areas Adjacent to Residential Zones
A 15-foot wide minimum planting strip buffer in conjunction with a 50% site obscuring fence not less
than six feet in height shall also be required where the developineut abuts an existi~igresidentialzone or
existing residential use.

.

Planting strip buffers shall consist of siglit-obscuring vegetative screening, and shall attain 50% sight
obscurity aloiig the entire strip within three years. (Only 50% of the site is visible from the street or
from an adjacent residential propcrtj aftcr three years of plant growth.) Buffering sliall provide a yearround visual screen in order to minimize adverse impacts on adjacent property. No buildings,
structures, accessory structures, parking, driveways, loading areas or storage of materials shall be
permitted in the buffer area.

4.

Pedestrian Walkways.
Pedestrian walkways shall be landscaped for their entire length. Trees shall be sized large enough so
that, at maturity, aminimum vertical clearance of 7 feet between the sidewalk and the lowest branch is
attained. Trees shall be at least two (2) feet from sidewalks and curbs at the time of planting. Root
control barriers between the proposed tree planting location and the curb and sidewalks may he required
to maintain the health of the tree.

5.

Public Road Frontage
Frontage buffer areas shall be provided for all nonresidential uses adjacent to all public roads. Tlie
minimum depth of said buffer shall be fifteen (15) feet. Frontage buffers shall be planted with grasses,
deciduous trees, evergreens, or constructed of berms, boulder accents, mounds or combinations.
Frontage buffers shall require a minimum of three (3) trees and three (3) shrubs for every thirty (30) feet
of street frontage. If a landscaped berm is provided, the berm shall be at least two and one half (2.5)
feet higher than the finished elevation of the parking lot and planting requirements may be reduced to
two (2) trees and 3 shrubs for every thirty (30) feet of public road frontage. If planted berms are used,
the minimum top width shall be four (4) feet, and the maximum side slope shall be 2:l. No buildings,
structures, accessory structures, parking, driveways, loading areas or storage of materials shall be
permitted in the buffer area.

C.

Planting Implementation
1.

All existing trees that are to be saved shall be unmistakably delineated in the field so that ii is obvious to
construction personnel and equipment operators.

2.

All field construction personnel and equipment operators shall use appropriate construction practices to
prevent damage to existing and new landscaping.
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D.

3.

Prior to issuance of the Ce13ificatcof Occupancy, tl~edesigner sl~alls u b i ~ ~a icoinpletio~~
t
repol-t attesting
to the correct installation of healthy trees, shrubs, groundcover and othcr landscape treatments as s11owi1
oil the landscape site plan, and that the installation is a correct representation of the plan.

4.

The Director may authorize a delay in the completion of planting during the months of November,
December, January, February, and up to March 15111 (or adverse weather conditions which threaten
siirvi.vability of pla~iisj.Sliouiii a deiily utitiLIr, a guarantee of finailcia1 surety equal to one hundred fifty
and held by the
percent (150%) of tile costs of landscaping will be provided by the ow~~erideveloper
is complete. No Certificate of Occupancy shall be issued until the
County until the ia~~dscaping
required landscape development is complete, or a financial guarantee has been approved.

Alternative Methods Of Conlpliance
It is recognized that with certain site conditions, a strict interpretation of requirements may be physically
impossible or economically impractical. In cases of hardship, these alternative compliance procedures allow
~nodificationsto the above landscaping requirements. Requests for use of alte~i~ative
la~~dscapingsche~nes
are
justified only wi~enone or more of the following apply:
1.

The site has space limitations or tile parcel is unusually shaped.

2.

Topography, soil, vegetation or other physical hardship site conditions are such that full compliance is
impossible or impractical.

3.

Due to a change of use of an existing site, the required buffer is larger than can he provided.

4.

Legitimate safety considerations from other public agencies are raised.

An applicant applying for relief under this provision shall submit, in addition to the illformation required in
the Landscape Plan, a written narrative explaining the alternative methods of compliance, also prepared by a
designer, and the applicable fees. The proposed solution shall equal or exceed existing requirements.
Upon receipt ofthe completed application, the Director shall review the request and submit a decision to the
applicant within 10 working days of the request. If the application is denied, the Applicant !nay appeal the
Director's decision to the County Hearing Examiner. The Hearing Examiner shall make a recorninendatio~~
to
the Board of County Commissioners. The decision from the Board shall be final.
9-17-5: SCREENING AND FENCING:
A.

Refuse containers shall be screened from view by a 100 percent sight obscuring fence that is a ~ninimumof six
feet (6') in height.

B.

Storage of Equipment, Materials and Goods - Equipment, materials or goods not housed within the primary
building shall be stored within an accessory building or within a 100 percent sight obscuring fence that is a
mini~numof six (6) feet in height. Materials and goods shall not be stored in any t n a ~ u ~ where
er
they are
visible from adjacent property or a public right-of-way.

C.

Fencing material shall not consist oftires, manufactured 1101neparts, salvaged building materials, automobile
parts, junk, or garbage.

D.

Fencing shall be a maximum of eight feet in height

9-17-6: PARKING:
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A.

B.

General Requirements
1.

Parking and Circulation Plan Required - Off-street parking and loading facilities shall be shown on a
site plan for review. The plan submitted shall show a detailed fu~ictionalparking arrangement and onsite circulation and shall be prepared at a scale of not less than one inch equals one hundred feet
(i"=iOO').

2.

Parltiug Area Limitations - A required parking area shall be used exclusively for parking of vehicles in
operating condition and shall be used in conjunction with a permitted land use. No inoperable or
unlicensed vehicle shall be parked or stored within a space which is required to meet tile minimum
number of spaces of this Section. Following approval, off-street parking facilities sball not be reduced
or encroached upon in any manner unless plovisions oCLhis chapter have been met and approval for the
change has bee11received.

3.

Changes in Parking Facility - Whenever a use or building constructed or established after December 21,
1998 is enlarged in floor area, number ofemployees, number ofdwelling units, seating capacity, or any
other change that creates an increase in the need for additional parkiiig spaces, a site plan shall be
prepared and submitted to the Director for approval.

4.

Access - All parking facilities shall be provided with safe and convenient access to a street. Ingress and
egress to streets shall be provided only through approved driveways. Approaches onto a public road
sball meet the requirements of the applicable I-Iighway jurisdiction.

Parking Lot Design Standards

1.

Number of Parking Spaces Required - The minimum number of off-street parking spaces required for
each type of use, or similar use, shall be in accordance with the following list. Gross floor space shall
be used where the number of spaces is based on a square footage type requirement. In determining the
number of parking spaces required, fractions shall be rounded to the nearest whole number. If a specific
use is not listedfor parking standards, then the requirements for the closest similar use shall be used. If
there is no similar use, then one space shall be required for every 200 square feet of gross floor space.
Manufactured Home Park: 2 per dwelling unit
Co~nmunityUses:
Auditoriums, churches, theaters:
Fixed Seating: 1 per 4 seats
No Fixed Seating: 1 per 150 square feet
Schools or higher educational facilities: 1 per classroom, 1 per office, and 1 per each 4 seats in
the largest gathering room
Day care centers: 1 per 350 square feet
Hospitals: 1 per each bed
Libraries: i per 250 square feet
Nursing homes: 1 per 5 beds
ParksIAthletic fields: 30 spaces, and 50 per each playing field
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Commercial:
Offices: 3 per 1000 square feet
MedicallDental Clinics: 1 per 250 square feet
Retail sales, personal services: 1 per 250 square feet
Furniture and motor vellicle showrooms: 1 per 800 square feet
I-IotelslMotels: 1 per rental unit, and 1 per each regular employee of the largest shift
Indoor Recreation, such as bowling alleyslskatii~grinks: I per 100 square feet
Restaurantslnight clubs/bars: 1 per 250 square feet
Clubllodge: 1 per every 6 fixed seats or 1 for every 10 members, whichever is larger
%:door Recreation Activities (depending upon the activity):
1 per every cabin; or
1 per every equestrian stall; or
1 per every 100 square foot of floor space in the primary lodge or club; or
I per every four tickets sold;
Research Park: 1 per 600 square feet
Industrial:
Manufacturing: 1 for every 2 employees on the largest shift
Warehouse and Wholesale: 1 per 800 square feet
Mining:

1 for every 2 employees on the largest shift
2.

Locatio~lof Parking Facilities - Required off-street parking shall be either on the same lot or premises as
the principal building or within three hundred feet (300') oftlle building. The 300 foot requirement shall
be measured from the nearest point ofthe principal building to the nearest point oftlle parking facility.
Off-street parking facilities for separate uses ]nay be provided jointly when operating hours of users do
not conflict and provided the total number of spaces is not less than the required spaces for each
il~dividualuse. Off-site parking areas shall require approval as a conditional use pennit.
'
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a.

Parking Lot Space Dunensions - Eight feet (8') in width by eighteen feet (I 8') in length. At the
developer's option, 25 percent (25%) of llle lot ]nay be marked "compact only" with individual
parking space dilnensions ofseven and one-l~alffeet (72') in widtli by fifieen feet (1 5') in lengtil.

b.

Aisle Width - Parking area aisle widths shall conform to the following table, which varies the
width requirement according to the angle of parking:
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Parking Angle (degrees):
Aisle W.idth (feet): One-way Traffic
Two-way Traffic
c.

0'
13'
19'

30"
12'
20'

45'
15'
21'

60"
18'
23'

90'
24'
24'

Driveway Entrances and Exits - One-way traffic entrance and exit driveways for all uses except
residential: fourteen feet (14'). Two-way traffic entrance and exit driveways used for all uses
escepi residential: iwelily-six feei (26'j.

4.

Bicycle Parking - One bicycle parking space shall be provided for every ten (10) required auto parking
spaces. Bicycle parking shall not obstruct vehicular or pedestrian circulation.

5.

Parking for Physical Limitatiolis - Where off-street parking is required for uses other than residential,
handicapped parking spaces shall be provided on the ratio of one liandicapped parking space per thirtyfive (35) required auto parking spaces, and shall meet the followirig standards:

6.

a.

The spaces shall be at least twelve feei (12') wide and twenty feet (20') long and sliall be open on
one side to allow wheelchair access.

b.

Spaces shall be signed in accordance with Idaho Code $49-695.

c.

Spaces shall be located on the shortest possible accessible circulation route to an accessible
entrance to a building.

Construction Requirements
a. Parking areas and access driveways shall be paved with plant mix asphalt concrete or traffic rated
concrete unit pavers.
b. There shall be continuous curbing between parking areas and buildings and along both sides ofthe
approach(es) across the road right-of-way. Curb cuts shall be allowed for driveways, access
ways, walkways, and stormwater conveyance.
c. Where four (4) or more parking spaces are required, each parking space shall be designated by a
three inch (3") painted line defining the side of each space for its entire length.
d. When off-street parking lots abut residential property, the site plan shall iliclude a 50% sight
obscuring fence not less than 6 feet in height and a 50% sight-obscuring vegetative screen along
the entire boundary that is common to both the residential and parking lot areas.

7.

8.
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Circulation Requirements
a.

All on-site traffic patterns shall be designated and clearly marked.

b.

Circulation within an off-street parking lot shall be such that a vehicle shall not have to exit and
re-enter the lot in order to reach another parking aisle, and a vehicle shall not exit the parking lot
by backing into the street.

c.

Turn-arounds shall be aminilnum of twenty-four feet (24') in width.

Parking Lot Lighting - Lighting used to illuminate a parking lot shall be shown on the site plan, and
shall be downward directed and shielded to prevent illumination at the property line greater than 0.2
footcandles.
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C.

Loading Requiren~ents
I.

All required loading areas sball be off-street and sl~allbe located on tile same lot as the building to be
served.

2.

A loading area shall be served by vehic~~lar
access to a street or alley,

3.

Ail open loading areas shall be paved with plant mix asplphalt concrete

4.

One loading area shall be required for each 10,000 square feet of building area. The loading area shall
be a ~nininphumof 12 feet wide, 35 feet iph length.
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CHAPTER 18
EIIGEIWAY 41 OVERLAY ACCESS MANAGEMENT
SECTIONS:
9-18-1
9-1 8-2
9-1 8-3
0- 18-4

9-18-5
9-18-6
9- 18-7

PURPOSE
GENERAL
APPLICABILITY
NEW APPROACHES
USE OF EXISTING APPROACHES
ADDITIONAL REQUIREMENTS
VARIANCE PROVISIONS

9-18-1: PURPOSE AND PLANNING AREA: Tlie goals and intcnt behind this chapter are Lo improve safety
conditions along the higliway, reduce coiigestion and delays, provide property owners with safe access to the
I-IigSiway, promote desirable land use development patterns, and make pedestrian and bicycle travel safer.
Provisiolis of this chapter shall be used to manage and control access to FIighway 41, and reqnire that properties
adjacent to the Highway utilize or obtain access on other public roads. This chapter is enacted pursuant to the
following: Idalzo Code Title 67, Chapter 65, Local Land Use Planiiilig Act; the Kooleriai Coiiiily Conzp~elzensive
Plan; and the provisions of this title.
9-18-12: GENERAL: The permitted uses, the building site areas, setbacks, and all otlier regulations imposed by
this title in any Zone shall continue to apply in areas subject to this chapter. In cases where there are conflicting
provisions of this title, requirements of this chapter shall prevail.
9-18-3: APPLICABILITY: A zoning overlay district is hereby established for all unincorporated land in Kootenai
County lying within 1,320 feet of the centerline of State Highway 41, South of Lancaster Avenue and North of
Poleline Avenue, and as identified on the Kootenai County Zoning Map. If aparcel is partially or entirely within the
1,320 feet overlay, the rules of this chapter shall apply.
9-18-4: NEW APPROACHES: New approaches directly accessing onto Highway 41 within the overlay shall be
allowed only in the following circumstances:
A.

Access to an individual residence (no common driveways) on parcels created prior to adoption of this chapter.

B.

Agricultural field access

C.

When local fire districts require a secondary access to provide for emergency services, such access shall not be
open for non-emergency uses and shall be maintained by the land owner as a closed access except during
emergencies.

Approach permits shall be required by the Idaho Transportation Department and the local highway jurisdiction.
Traffic counts, studies and improvements may be required by either the Idaho Transportation Department andlor the
applicable Highway Jurisdiction.
9-18-5: USE OF EXISTING APPROACHES:
A.

Use of existingapproaches onto Highway 41 within the overlay zone shall be allowed to continue provided:
1.

Existing use is lawful and properly permitted.

2.

Type of use does not change (For example - a residential use to a commercial use) or;
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3.

Intensity of Coiiiniercial or liiduslrial Use does not increase. For putposes oftliis chapter, an Increase
oflnlensity is defined as additional busiuesses or an increase in lo: coverage greater than hventy-five
per cent (25%) per year, and;

4.

The nornber of parcels served by the approach does not clialige.

5.

The approach was existing and legally permitted for tlie existing use froin the Idaho Transportation
Department or the local Higliway Jurisdiction as of tlie effective date of Kootenai County Zoning
Ordinance No. 274, November 30, 1998 .

9-18-6: ADDITIONAL REQUIREMENTS:
A.

All structures within this overlay zone sl~allbe set back at least 150 feet from the centerline of the Highway
All other setback requirements of tlie underlying zone shall be met.

B. All new subdivision and short plat developlnents shall obtain access to an existing public road other than
Highway.41.
C.

If there is a change in the use, a change of use permit shall be required, reviewed and approved by the
Department prior to :he issuance of aiiy new building perniits.

D.

When the use is approved for change, the use of the existing approach sliall cease and tlie approach shall be
abandoned and removed. Tlie property owner shall acquire access to an existing public road other than
Highway 41 prior to any change of use. The access shall meet the requirelnents for location, design, right o f
way and standards of the local highway jurisdiction. Based on the specific project or specific use, the Post
Falls Highway District may require dedication of the access road.

E.

Traffic counts, studies and irnprovernents inay be required by the either the Idaho Transportation Department
andlor the applicable Highway Jurisdiction.

F.

A circulation plan shall be required for any new building permit.
1.

Plans shall be designed to create a safe flow of vehicular and pedestrian circulation through the parcel.

2.

Plan shall be drawn to scale and include:
a.

Identification of easements, new or existing roads

b.

Identification and overall design of parking lots, storrnwater treatment, and sidewalks.

9-18-7: VARIANCE PROVISIONS: Requests for variances from any sectioii of this chapter shall follow the
standards and procedures as outlined in chapter 23 of this title .
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CHAPTER 19
SUPPLEMENTARY REGULATIONS
SECTIONS:
9-19-1
9-19-2
9-19-3
9-19-4
9-19-5
9-19-6
9-19-7
9-19-8

SUPPLEMENTARY REGULATIONS; APPLICABILITY
VlSIBIiITY AT INTERSECTIONS
ACCESSORY BBILDTNGS
ERECTION OF MORE THAN ONE PRINCIPAL STRUCTURE ON A LOT
EXCEPTIONS TO HEIGHT AND SETBACK REGULATIONS
PARKING, STORAGE, OR USE OF MAJOR RECREATIONAL EQUIPMENT
SIGNS
TEMPORARY HARDSI-UP USE PERMIT

9-19-1: SUPPLEMENTARY REGULATIONS; APPLICABILITY: The Supplementary Regulatiot~sset forth
in this chapter are applicable in all zones established by this title.
9-19-2: VISIBILITY AT INTERSECTIONS: On a corner lot, nothing shall be erected, placed, planted, or
allowed to grow in such a manner as to materially impede vision between a height of two and one half (2 112) and
ten (10) feet above the centerline grades of the intersecting streets of such corner lots and a linejoining points along
said street lines fifty (50) feet from the point of intersection.
9-19-3: ACCESSORY BUZDINGS: Accessory buildings shall not be erected in open space required by this title.
Separate accessory buildings shall not be erected within six (6) feet of any other building.
9-19-4: ERECTION OF MORE THAN ONE PRINCIPAL STRUCTURE ON A LOT:
A.

In Commercial, Light Industrial, Industrial, Mining, and High Density Residential zones, more than one (1)
structure housing a permitted principal use may be erected on a single lot, provided that the open space and
other requirements of this title shall he met for each structure as though it were on an individual lot.

B.

In Agricultural, Agricultural Suburban, Restricted Residential and Rural zones, no inore than one (1) structure
housing a permitted residential use may be erected on a single lot, unless specified in the individual zone.
When a properly permitted manufactured home is replaced with another properly permitted inanufactured
home or residential structure, the manufactured home may be temporarily stored on site for up to 90 days,
providing a) it is disconnected from all utilities, and h) it is placed on wheels and axles, and the running gear,
including the tongue, are in piace. Manufactured homes may not be converted to, or used as storage units.

9-19-5: EXCEPTIONS TO HEIGHT AND SETBACK REGULATIONS:
A.

Exception to Height Requirements
Height limitations contained in this title, except those shown under section 9-16-3(A) of this title pertaining
to the Airport District, do not apply to spires, belfries, cupolas, antennas, water tanks, ventilators, chimneys,
or other appurtenances usually required to be placed above the roof level and not intended for human
occupancy.

B.

Exceptions to Setback Requirements
1.

The setback requirements as previously stated in this title shall not apply to:
a.
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b.

Poured concrete structures on grade, sucli as patios and sidewalks;

c.

Platforms necessary for access from roadways to garages or for parking pnrposes and which are
not enclosed:

d

Stairways and walkways (which do not exceed ~ O L I (4)
I
teet in width) and stairway landings
(which do not exceed six (6) feet in width or lengtli), subject to the foliowir~gsetback
requirements:
1) Front and Rear Yard ................none
2) Side Yard ............................
five ( 5 ) feet

e.

Eave projections which:
1) Do not exceed two (2) feet or
2) Are for the purpose of covering a stairway or walkway as previously defined and which shall
not exceed the setback requirements contained in this section.

n r nv n m r a r n m
.---9 -v.
L . n A WJC' P ~ " cn
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O n Jon w r ~ A A vJ ~ r 3 ~ ~ ~ 1 u A T i O iE. Q
i iUi i~ ~ " Y E NFor
T : the purposes o f
this title , major recreational equipment is defined as including boats and boat trailers, travel trailers, pickup
campers or coaches (designed to be mounted on automotive vehicles), motorized dwellings, tent trailers, and the
like, and cases or boxes used for transposting recreational equipment, whether occupied by suc11 equipment or not.
Major recreational equipment should be parked or stored in the off-street parking areas required in the individual
zones. N o major recreational equipment shall be parked or stored on any street or alley in a residential area to
exceed twenty-four (24) hours.

9-1

L

A

9-19-7: SIGNS:

A.

General Requirements
1.

Property Line Setbacks. Signs may be installed up to, but not over, property lines. Signs may not be
installed in easements.

2.

Sign Area. The size of a sign face, in square feet, shall be measured so as to include the entire area
within a colitinuous perimeter enclosing the extreme limits of the sign, including the background on
which the lettering is placed. Such perinleter shall not include any stri~cturalelements which lie outside
the limits of the sign and which do not,form an integral part of the display. When a sign is painted on a
building, the size of the sign shall be determined by the perimeter within which the lettering and/or
a~tworkof the sign is inscribed.
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3.

Sign I-Ieiglit. The height of a sign shall be measured from the finished ground level adjacent to the sign,
to the top oftlie sign, or to the highest point of the sign strocture or frame, whichever is greater. On
slopes, the height of the sign is measured at the mid-point of the sign.

4.

Comer Visibility. No sign or display shall he permitted at the intersection ofa road, alley or driveway,
in a manner that obstructs the clear vision of any part of the road. If a sign is placed at the intersection
of two roads, the signmust not interfere with the 50 foot comer visibility triangle described in section 919-2 of this chapter.
For signs located near a driveway entrance onto a road, a sight triangle based on the speed of traffic is
used. At a point fifteen feet back from the edge of the road surface or curb, no sign may block the line
of vision to a point equal to the speed limit times ten. For example, if the speed limit is 35 miles per
hour, the exiting driver must be able to see the road and vehicles up to 350 feet away.

5.

Sign Maintenance. All sign supports, braces, guys, anchors and other components shall he kept in good
repair, and the faces of signs shall be neatly painted or posted at all times.

6.

International Building Code. Signs shall be constructed in conformance with the currently adopted
edition of the International Building Code. If a building permit is not required, no other permit is
necessaiy, however the sign or display must meet the requirements of this title.
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B.

Tile following signs a r e perxnitted in nil zoning districts:
I.
2.

C.

Official notices required by a Court or oll~ergovernmental authority.
.

Directional, wnr~~ing,
locatioii, information, or traffic signs, located on public properly and authorized
by a governmental authority.

3.

Sig~isthat are oriented internally to a site and that are not directed toward other properties or roads.
Examples include sponsorship signs at race tracks and sporting facilities.

4.

Other signs authorized or required by law (for example no trespassiiig or handicap parking signs).

5.

Sigus that include only the name of a location, owner or occupant (for example signs depicting tlie
name of asubdivision, ranch or property owner). The name of a business or other information may not
be iiicluded on this sign.

Off-Premise Signs. With tlie following exception for temporary evellt signs, off-premise signs are not
permitted in any zoning district.
With the permission of the property owner, off-premise, temporary event signs or banners are permilted in
all zoning districts, for up 14 days during one calendar year, in connection with a single event wllich is not
repeated during the year.

Note: Of-premise signs >zeal.State andfilterstatehigizways nzay be szrbjecl to the ~equirenzeiztsoj"Icla1zo Code
Title 40, Cl~apter19.

D.

Prohibited Signs a n d Displays.
The following signs and displays are prohibited in all zoning districts:

1.

Signs that create a hazard or dangerous distraction to vehicular traffic; that ]nay be confused with or
interfere with authorized railroad or traffic signs, signals or devices; that impair the vision of drivers or
pedestrians; or that otherwise interfere with traffic visibility.

2.

Signs that are not structurally sound, that lnay pose a hazard to people or property

3.

Roof signs

4.

Revolving signs or signs with moviilg parts

5.

Animated signs (both inecha~licallyand electronically animated).

6.

Signs with audible devices.

7.

Flashing signs, lights or displays.

8.

Signs advertising activities that are illegal

9.

Signs that are obscene or indecent.

10.

Signs uot specifically permitted by this title

May 24, 2007

Ordinance No. 4011 CaseNo. OA-133-06 (Zoning Ordinance Amendments)

Page 93 of 128

E.

I n Conlmercial, Light Industrial, and Industrial zoning districts, each legally created parcel of land
may have the following on-premise signs and displays:
1.

One pole sign, projecting sign, or banner sign, with the size and height of the sign not to exceed the
dimensions shown in Table 19-1 . This sign may be illuminated in confor~nancewit11 the requirements
of this section, and may include an electronic message center, providing the sign and message center
toget!ic; to not exceed :lie dimensions showu in Tabie 19-1.

2.

One monument sign for each side ofthe parcel adjoining a public or private road, with the size oftlie
sign not to exceed the dimensions shown in Table 19-1 ,and the height of the sign not to exceed 6 feet.
Monument signs may be illuminated in conformance with the requiretnents of this section, and may
include an electronic message center, providing the sign and message center together do not exceed the
dimensions shown in Table 19-1.
Table 19-1
Maximum Sign S i ~ and
e IIcight in Conlmercial,
Light Industrial, and Industrial Zoning Districts

Speed Limitt

Number of
Traffic Lanes

M a x i n ~ u nArea
~ of
Sign Face*

Maximum
Sign Height*

5 25 mph

2

25 sq. ft.

12 feet

5 25 mph

4

32 sq. ft.

12 feet

35 mph

2

32 sq. ft.

20 feet

35 mph

4

42 sq. ft.

20 feet

45 mph

2

75 sq. ft.

35 feet

45 mph

4

90 sq. ft.

35 feet

> 55 mph

2

150 sq. ft.

40 feet

> 55 ~nph

4

200 sq. ft.

40 feet

t For designated speed limits betweeii the listed values use the standards for the next lower speed
limit.
+ Sign height measured to the top of the sign, or the top of the sign structure, whichever is greater.
The maximum height for monument signs is 6 feet.
*Area to he determined by the dimensions of one side of a two faced sign (e.g. a 25 sq. ft. sign
may have 25 sq. ft. of sign face on one side, and 25 sq. ft. of sign face on the opposite side).

3.

Wall, awning, canopy or window signs, providing the signs do not cover more than 30% of the wall to
which they are attached or inscribed. Wall, awning and canopy signs may be illuminated in
conformance with the requirements of this section and may include an electronic message center.
As an alternative, the size of these signs may be increased to 50% of the wall if a pole sign is not
constructed on the parcel, and the signs are not internally lit (though indirect lighting is permitted).

4.

One search iight as part of an advertising display.
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5.

The following on-premise, unlighted, temporary signs and displays providing they are in place for no
more than 28 days during one calendar year:
a. Banner signs.
b. Pe~ulantsor similar displays, individually or strung together.
c. Floating or blow up signs providing their height from the grot~ndto tile top of the sign does not
exceed 50 feet.
d. Other portable or temporary signs, not to exceed 32 square feet in size and a height of 12 feet

6.

Real property for sale or under construction. Ou-premise, unlighted signs ]nay be installed as necessary
to advertise the sale of, or d o n ~ t ~ L ~ ~on
t i oreal
t l property. These signs shall not exceed thirty-two (32)
square feet in size, and a height of twelve (12) feet.

7.

Illuminated Signs. Ifallowed, illuminated signs ill Commercial, Industrial and Light Industrial zoning
districts must meet the following requirements:
a. Indirect, external lighting (e.g. lights shining on a sign) - the ligllis themselves musi be concealed
from view and directed1 shielded so the light shines only on the sign, with minimal projection
beyond the sign.
b. Internal lighting - the sign must have a dark background with lighter lettering.

F.

I n Agricultural, Rural, Agricultural Suburban, Restricted Residential, Mining, a n d High Density
Residential zouihg districts, each legally created parcel of land may have the following on-premise
signs:
1.

May 24,2007

One pole or monument sign, with the size and height of the sign not to exceed the dimensions shown in
Table 19-2. These signs may be indirectly illuminated (e.g. by lights shiningon the sign), providing the
lights are concealed from view and are directed and shielded so the light shines only on the sign, with
minimal projection beyond the sign.
Table 19-2 25-2
Maximum Sign Size and Height in Agricultural, Rural, Agricultural Suburban,
Restricted Residential, Mining, a n d High Density Residential Zoning Districts

Speed Lintit

Type of Sign

Maximum Area of
Sign Face*

0-45 mph

Monument

16 sq. ft.

6 feet

0-45 mpli

Pole

10 sq. ft.

6 feet

4 6 t mph

Monu~nent

32 sq. ft.

6 feet

Maxiniiim
Sign Height

46-55 rnph

Pole

16 sq. ft.

8 feet

5 6 t lnpll

Pole

32 sq. ft.

12 feet
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4

*

Sign height measured to the top of the sign, or the top of tile sign structure, whicllever is
greater.
*Area to be determined by the dimensions of one side of a two faced sign (e.g, a 25 sq. ft. sign
may have 25 sq. ft. of sign face on one side, and 25 sq. ft. of sign face on the opposite side).

2.

One wall, awning, canopy, projecting or r.iindov: $is
providing it doc; no: exceed Z square feet i i i size.
This sign may not be illuminated.

3.

Unlighted, on-premise, portable or temporary signs providing they are displayed for no more llian 28
days during one calendar year. These signs may not esceed 12 square feet in sizeand a height of 8 feet.

4.

Real property for sale or under construction. On-premise, unligl~tedsigns may be instillled as necessary
to advertise the sale of, or construction on real property. These signs shall not exceed twelve (12)
square feet ill size, and a height of eight (8) feet.

5.

The following are prohibited in Agricultural, Rural, Agricultural Suburban, Restricted Residei~tial,
Mining, and High Density Residential zoning districts (in addition to tile general prohibitions of this
section):
a. Internal lighting of signs,
b. Electronic message centers
c. Banner signs.
d. Pennants and similar displays, individually or strung togetl~er
e. Floating or blow up signs
f.

Search lights

9-19-8: TEMPORARY I-IARDSEIIP USE PERMIT:
A.

Purpose - The Temporary Wardship Use Permit is established in order to provide procedures that will allow
for the placement and use of a temporary dwelling upon a single lot that has an existing, primary single-family
dwelling. The primary occupant of the temporary dwelling shall be the dependent person noted in the pennit.

B.

Dependent Person -For purposes of this chapter, a dependent person shall mean a person who because of a
physical or mental impairment is incapable of living independently and without daily care.

C.

Certification of Dependency - Written certification from a licensed physician stating the dependent person's
incapacity to live independently shall be presented to the Administrator prior to commencing the application
process for a temporary hardship use permit.

D.

Restrictions on Temporary Hardship Use:

1.
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The Applicant for a temporary hardship use permit must be a holder of an interest in the property on
which the temporary dwelling is located. The applicant shall also be a relative of the depe~identperson
that will be occupying the temporary dwelling.
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E.

2.

Tile lot 011 wl~iclithe primary single-family residence exists and on which the temporary dwelling is to
be perinitled shall be a ini~tirnun~
of one ( I ) acre. No more tl~anone (I) temporary dwelling sl~allbe
permitted per applicant, per single lot.

3.

The dependent person named in tile applicatio~ishall be tlie occupant nftlle temporary dwel!ing. wlien
a dependent person no loiiger occupies tlie permitted dwelling, the temporary hardship use perinit
becomes null and void and the temporary dwelling sliall be removed from the site.

4.

A Class A or Class B manufactured home may be used as the temporary dwelling. A manufactilred
home setting permit shall also be obtained from the Department prior to placing the housing unit 011the
site, and an occupancy permit shall be received from the Department prior to the manufactured home
being occupied by the dependent person named in the permit.

5.

Structures, other than manufactured homes, whicl~are to be used as the temporary dwelling, shall lneet
housing staudards set forth in tlie lnter~~nlioiinl
Building Code for asingle-family dwelling. A building
pennit and occupancy pennit shall be received from the Department prior to tlie structure being
occupied by the dependent person.

6,

,,,,
dwelling shall be coiiiiecied to an approved sewage disposal system. Utiiity and service
connections of any type shall be in accordance with the applicable utility or service provider's
requirements.

7.

A temporary hardship use permit shall not be issued if covenants or plat dedications of the site restrict
such use.

8.

A temporary hardship use pe1111it shall be renewed every two (2)years unless otherwise released. It
shall be the responsibility of tile pennit bolder to ensure renewal has been obtained.

9.

A temporary hardship use permil is not transferable and shall terminate upon tile sale or lease of the
property on wliich the use is located.

.

TI.-+ ,e,,,,,,,~

Application Procedures - Following the Administrator's acceptance of writtell certification from a licensed
physician, an application for a temporary hardship use pennit shall be filed with the Administrator and shall
include the following information:

1.

Name, address, and telepl~onenumber of the applicant.

2.

Name ofthe dependent person and his relationship to the applicant.

3.

A copy of the deed, or contract for sale, of the property on which tlie temporary dwelling will be
located.

4.

A statement signed by the applicant that the temporary I~ardshipuse is not in cotiflict with restrictive
covenants or plat dedications of the property.

5.

A letter from Panhandle Health District that the sewage disposal systeni for tlle temporary dwelling
meets with their approval.

6.

Filing fees
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F.

G.

Approval Procedures
1.

No later than fifteen (1 5 ) calendar days following acceptance of the application, the Admillistratorsliall
approve or deny the permit.

2.

T i

upon appi.oiial of the pesinii, ihe Administrator shali issue a temporary hardship use permit to the
applicant. The Administrator shall also provide the following information, in writing, to tlie applicant:
a.

The date the perinit must be renewed, if the dependent person's stahls remains the same as it did
at tlie time of issuance of the permit.

b.

A statement that when the dependent person ceases to occupy the temporary dwelling unit it shall
be removed from the lot.

c.

A statement that failure to renew the permit by the stated date, or failure to notify the
Administrator when the dependent person ceases to occupy tlie temporary dwelling, will be
considered a violation of the permit and subject to penalties.

d.

,'t

statement that the applicant must obtain the applicable building and occupancy pennits prior to
the dependent person occupying the dwelling.

Recording of Use - It shall be the responsibility of the Administrator to have notice of the temporary hardship
use recorded with the County Clerk and Recorder's Office. Such notice shall include:

I.

Name and address of applicant; legal description ofthe property on which the temporary use is located.

2.

A statement that a temporary dwelling has been permitted under the terms of a temporary hardship use
permit and that the temporary dwelling is for the occupancy of a dependent person.

3.

A statement that the temporary use shall be discontinuedupon the sale or lease of the property, or when
the dependent person ceases to occupy the temporary dwelling.

H.

Notice of Release. It shall be the responsibility of the Administrator to notify the County Clerk and
~ e c o r d e r ' soffice upon termination of the temporary hardship use pennit. A copy ofthe notice shall be sent to
the property owner.

I.

Appeals. Any person aggrieved by a decision of the Administrator may appeal such decision by followi~igthe
procedures for appeals set forth in section 9-22-8 of this title (Hearing Appeals; Notice).

May 24,2007

Ordinance No. 4011 Case No. OA-133-06 (Zoning Ordinance Amendments)

Page 98 of 128

CFIAPTEI120
NONCONFORIVDBG PARCELS, STRUCTURES AND USES
SECTIONS.:
9-20-1
9-20-2
9-20-3
9-20-4
9-20-5
9-20-6

GENERAL
NONCONFORMING STRUCTURES
NONCONFORMWG USE OF STRUCTURES, LAND, OR STRUCTURES AND
LAND IN COMBINATION
NONCONFORMING PARCELS OF LAND
ABATEMENT OF NUISNACES AND REMOVAL OF I-IAZARDS
CERTIFICATE OF NONCONFORMING USE

9-20-1: GENERAL: Withi11Kootenai County there exist parcels ofiland, structures and uses which were lawful
prior to adoption of tliis title or previous applicable ordinances, but which no longer confonn to the reguiatio~isfor
the zoning district in which they are located. It is the intent of tliis title to permit these noncoi~formitiesto continue
until they are substantially destroyed, removed or brougllt into conformance with this title , providing the
no~iconformityis not enlarged or expanded.
Nonconfor~nitiesshall be regulated according to the provisions of this chapter.
9-20-2: NONCONFORMING STRUCTURES:
A.

Nonconformingstructures shall not be expanded or enlarged in a way that increases the nonconformity. For
example, allome that does not meet the rear setback requirement to the property linernay not constrilct a deck
or addition to any portion of the house tliat further encroaches into that setback. An addition may, however,
be constructed to the front of the house.

B.

When a nonconforming structure is damaged to the extent ofinore than 50% of the market value of the entire
structure, it shall not be reconstructed except in conformity with this title. Market value shallbe tlie value of
the structure as determined by the Koote~iaiCounty Assessor's Office or by a licensed appraiser.

C.

A nonconforming structure tliat is partially or totally removed, or relocated for any distance, cannot be
replaced except in conformance with this title. A structure shall be considered to be partially removed when
the market value of the entire structure is reduced more ihaii 50%. Market value shall be the value of the
structure as determined by the Kootenai County Assessor's Office or by a licensed appraiser.

D.

Ordiiiary repairs and additions as permitted by subsection (A) of this section, may be performed on a
nonco~iforiningstructure, including but not limited to repair or replacement of the roof, walls, fixtures, wiring,
or plumbing, providing the cutnulative value of the additions or repairs over a five (5) year period do not
exceed 50% of the market value of the structure before the work began. The value of the proposed additions
or repairs shall be determined using the Kootenai County Building and Planning Department's valuation for
establishing Building Permit fees. Market value shall be the value of the stnlcture as determined by the
Kootenai County Assessor's Office or by a licensed appraiser.

9-20-3: NONCONFORMING USE O F STRUCTURES, LAND, O R STRUCTURES AND LAND I N
COMBINATION:
A.

The no~~confor~ning
use of a structure, land, or structure and land in combination, shall not be expanded
beyond that wl~iclilawfully existed on tlie effective date of this title or previously adopted applicable
ordinailces. Criteria used to determine use and expansion shall include llours of operation, square footage of
structures or area used, traffic generated, volume of goods handled, number of dwelling units and the
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Ii~terizatioizalBiiildiizg Code classification of uses. A nonconforming use shall not be used asjustification for
expanding or adding structures or other nonconforming uses.

B. Upon written request to, and approval by, the Director, a llonconforming use may be changed to another
nonconformi~iguse, providing the new use woiild result in the same or greater conformity to this title, and
providing the previous use is permanently abandoned. Nonconforming uses must progress towards
conformity. For example, 8 nonconforming business that producer, noise and emissions coold be replaced by
another nonconforming business that is quieter and does not produce emissions. If a nonconforming use is
replaced with a permitted use, nonconforming uses shall not thereafter be allowed.
C.

When any nonconformi~lguse is discontinued foraperiod oftwelve (12) consecutive months, any subsequent
use shall conform to this title. Noiiconforming uses that are discontinued are also governed by the
requirements of ldaizo Code 567-6538.

D. When a structure housing a nonconformiilg use is damaged to the extent of more than 50% of the market value
ofthe entire structure, it shall not be reconstructed or used, except in conformity with this title. Market value
shall be the value of the structure as determined by the Kootenai County Assessor's Office or by a licensed
appraiser.

E.

Ordinary repairs :nay be performed on a s:ructl;ri housing a nonconforming use, iilclttdiiig but not limited to,
repair or replacement of the roof, wails, fixtures, wiring or plumbing, providing the repairs do not enable an
expansion of the nonconforming use, and providing the cumulative value of the repairs over a five (5) year
period does not exceed 50% of the market value of the structure before the work began. The value of the
proposed repairs shall be determined using the Kootenai County Building and Planning Department's
valuation for establishing building permit fees. Market value shall be thevalue of the structure as determined
by the Kootenai County Assessor's Office or by a licensed appraiser.

F.

A structure housing a nonconforming use that is removed may not be replaced unless the use and structure are
in conformance with this title.

9-20-4: NONCONFORMING PARCELS OF LAND:

A.

A parcel of land shall not be modified in any manner that results in it becoming a nonconformingparcel, or
that expands or enlarges an existing nonconformity.

B.

Upon written request to, and approval by the Director, a nonconforming parcel may changed, providing the
modification results in the same or greater conformity with this title. Nonconfoming parcels must progress
toward conformity. For example, the lot line of a lot that does not meet the minimum size could be adjusted to
increase the size of the lot, but it could not he adjusted in a manner that would make the lot smaller.

9-20-5: ABATEMENT OF NUISANCES AND REMOVAL OFEIAZARDS:Nothing in this chapter shall be
deemed to restrict the power and duty of the County to abate public nuisances.
When a nonconforming structure or structure containing a nonconforming use becomes physically unsafe, or is
found by the Kootenai County Board of Commissioners to be a detriment to the public health, safety or general
welfare, the Board may order that such structure shall not thereafter be used, restored, repaired or rebuilt except in
conformity with this title. Upon failure to cany out such order, the County may take steps as necessary to remove
the structure or discontinue the use and assess the cost thereof against the property owner.

9-20-6: CERTIFICATE OF NONCONFORMING USE: Upon written request of the property owner, the
Department shall evaluate a nonconforming use and, if appropriate, shall issue a Certificate ofNonconforming Use.
As part of the request, the property owner or Applicant shall provide a completed application form, review and
inspection fees, and any supporting documentation required by the Department. Upon receipt of a complete
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application, the Director shall dcterrnine the nature and extent of the use and, if it is a legal, ~ ~ o n c o ~ i f o r ~ i ~ sliail
ingi~se
issue a Certificate documenti~~g
tlie same. Property owners are not reqoired to obtain a Certificate of
Nonconfor~ningUse. When requested, tlie purpose of tile Certificate is to verify and document the legal,
oonconforming status of t'he use.
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CI-LAP'I'ER 21
AMENDMENTS
SECTIONS:
9-21-1
9-21-2
9-21 -3
9-2 1-4
9-21-5
9-2 1-6

ORDINANCE AND MAP MAY BE AMENDED
AMENDMENT TO TEXT
N ZONING MAP--WHO MAY W!TIP.TE .'CTIOb?
CHANGE I
APPLICATION REQUIREMENTS FOR CHANGE IN ZONING MAP
AMENDMENTS TO BE IN ACCORDANCE WITH COMPREHENSIVE PLAN
PUBLIC HEARING REQUIRED BY BOARD OF COUNTY COMMISSIONERS NOTICE
CLASSIFICATION OF NEW AND UNLISTED USES

9-21-1: ORDINANCE Ah'D MAP MAY BE AWIENDED: This title , including the Zoning Map, may be
amended, supplemented, clianged, or modified from time to time, but all proposed amendments sllail be submitted
first to the appropriate bearing body for its recommendations, which rcco~nmendationsshall be subinitted to the
Board of County Commissioners for its consideration.
9-21-2: AMENDMENTS TO TEXT: An amendment to the text of this title may be initiated by the Planning
Cotnmission, or by tile Board, or by any cilizen or taxpayer of Koorenai County. The Board may hold a public
hearing on any such amendment, and in the case of an amendment initiated by a citizen or taxpayer, shall collect a
fee from such citizen or taxpayer equal to the cost of necessary legal advertisement and notice. Such amendment
may be adopted, with or without modification, by ordinance of the Board, in accordance with the procedures
specified herein.
9-21-3: CHANGE IN ZONING MAP - WHO MAY INITIATE ACTION: Any citizen of Kootenai County, or
owner.of property in Kootenai County, may appear before the appropriate bearing body and request that the hearing
body initiate action to change the Zoning Map. The hearing body shall give due consideration to any and all snch
requests and may hold a formal public hearing to further consider the proposed change of the Zoning Map. The
Hearing Examiner, Planning Commission or the Board may initiate action to change the Zoning Map.
9-21-4: APPLICATION REQUIREMENTS FOR CHANGE IN ZONING MAP: The owner or owners andlor
contract buyersof any property or properties may petition, in writing, the hearing body and may submit application
for a change in the Zoning Map. The hearing body shall give due considerationto any and all such requests and may
hold a formal public hearing when considering the proposed change in the Zoning Map only after all requirements,
as specified in this section, are met by the owner or owners requesting a change in the Zoning Map.
The application for a change of classification m,ust show the following:
A.

The date the existing zoning became effective.

B.

The changed conditions which are alleged to warrant other or additional zoning,

C.

Facts to justify the change on the basis of advancing the public health, safety, and general welfare

D.

The effect it will have on the value and character of adjacent property.

E.

The effect on the property owner or owners if the request is not granted.

F.

Such other information the hearing body shall require.

G.

The effect it will have on the Comprehensive Plan.
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9-27-5: AMENDMENTS T O BE LN ACCORDANCE WITH COMPREILENSIVE PLAN: Beibl-e
recomine~~ding
an amendment to this title, it must be shown that suc11 ainend~nentis reasonably necessary, is in the
best interest of the public, and is in accordance with the Corrprelzerisive Plni7 adopted by the Board of County
Commissioners. The hearing body shall consider tile a~nendlnentat the first available regularly-sclledoled public
hearing.
9-27-6: PUBLIC HEARING REQUIRED BY BOARD OF COUNTY COMMISSIONERS -NOTICE:
A.

Alnend~neiltsto this title or to the Zoning Map may be adopted only after a public hearing has been held in
relation thereto before the Board of County Commissioners in which parties in interest and citizens shall have
ail opportunity to be heard. Notice compiyii~gwit11 relevant provisions of the Idaho Codeshall be provided.

B.

When notice is required to two hundred (200) or more property owners or purchasers of record, in lieu of
mailed notice to surrou~ldingproperty owners, the Director may stipulate that notice be posted at additional
conspicuous locations along arterial andlor collector roads in the vicinity ofthe application site, that notice be
posted at facilities operated by political subdivisions in the general vicinity, and that a one-quarter page
advertisement in the official newspaper ofthe County be published of the proceedings.

r, m*

CLASSZiCATiON OF NEW iiiJij iiNLiSI"E iiSES: it is recognized that new types ofland use will
develop and iorms of land use not anticipated may seek to locate in Kootenai County. In order to provide for such
changes and contingencies, a determination as to the appropriate classification of any new or unlisted form of land
use shall be made as follows:
7-'1-7:

A.

The Administrator shall make a determination whether the requested use is similar to or a lesser form of a
pennitted or conditional use of the particular zone. If an affirmative determination is made, all performance
standards, hearing requirements, and other provisions of this title or any other applicable ordinance shall be
met. If determined that the request is a new or unlisted use, the Administrator shall refer the question to the
Plai~ningCommission requesting an interpretation as to the zoning classification into whicll such use should
be placed. The referral of the use interpretation question shall be acco~npa~~ied
by a statement of facts,
provided by the Applicant, listing the nature of the use, including but not limited to, whether it involves
dwelling activity, sales, processing, type of product, storage, and amount or nature thereof, anticipated
employment, and the amount of noise, odor, fumes, dust, toxic material, and vibration likely to be generated.

B.

Tile Plailni~lgCommissio~ishall consider the ilature and described performance of the proposed use and its
compatibility with the uses permitted in the various zones and determine the type of zone within which suc11
use sl~ouldbe permitted.

C.

The Planning Commission shall trans~nitits findings and recornmeildations to the Board as to the
classification proposed for any new or unlisted use.

D.

Tile Board shall consider the reco~n~nendations
of the Planili~igCommission and amend this title as described
in this section.
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CHAPTER 22
ADMINISTRATION AND ENFORCEMENT
SECTIONS:
9-22- 1
? ^^

"

/-LL-L

9-22-3
9-22-4
9-22-5
9-22-6
9-22-7
9-22-8

INTERPRETATION
PEKviiTS RZQiJiiiEiC,
ENFORCEMENT
VIOLATIONS
PENALTIES
ADMINISTRATIVE EXCEPTION
FEES SET BY RESOLUTION
EIEARING APPEALS; NOTICE

9-22-1: INTERPRETATION: In the interpretation and application of the provisions of this title, the requirements
will be lield to be minimum requirements. This title is adopted in compliance with Idaho Code for the purpose of
promoting the Health, Safety, and General Welfare of the citizens of Kootenai Coimty and the state of Idaho.
When this title imposes a greater restriction upon the use of buildings or premises, or requires larger spaces than are
iinposed by oiher codes, laws, resolutions, rules and regulations, or covenanis, the provisions of ihis title shall
control. The provisions of this title shall be so interpreted as to carry out the purpose and intent of the zones as
shown on the Official Zoning Maps on file in the Department, this title as adopted, and the Kootenai Cozrnty
Comprehensive Plan.
9-22-2: PERMITS REQUIRED: All permits for construction, alteration, or for occupancy, shall be processed in
compliance with the current Kootenai County Btrildilzg Code Ordinance and subsequent amendments.
A.

Building Permit - It shall be unlawful to construct, alter, move, demolish, repair, or use any building or
shucture within Kootenai County, except in compliance with this title and the Kootenai Cotrnty Building
Code Ordinance. The Director may attach specific conditions to any building permit related to planning
and intent of this title and the protection of public
functions and to ensure compliance with the requireme~~ts
health and safety.

B.

Binding Site Plan Requirements. Each building permit application will be accompanied by an 8 % x 11 site
plan, drawn to scale, depicting the following information:
1.

North arrow, scale, date;

2.

Lot lines with dimensions and area;

3.

Distances to property lines from all structures;

4.

Existing and proposed easements, roads and road names;

5.

Utility locations (including well and septic);

6.

Location and setback from property lines of all existing and proposed structures;

7.

Location of driveways and parking areas;

8.

Location of lakes, ponds, wetlands, waterways and drainages;
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9.

Location of any special setback andlor building e~iveloperequire~neiits

The work authorized by tlie approved building permit shall comply wit11 tile site plan approved by tlie
Department. Tl~econtractor or property owner shall clearly mark tlie prope~lycorners to facilitate the
measurement of setbacks. If site inspection by Department personnel reveals tliat constructioii on-site is not
in compliance with the approved site plan, work at the site shall cease until a new site plan is submitted tn; and
approved by, the Department.
Certificate of Occupancy
1.

It shall be unlawful to use or occupy, or permit the use or occupancy, of any buildi~igor premises, or
both, or part thereof thereafter created, erected, changed, converted, or wholly or partly altered, or
enlarged in its use or structure until a Certificate of Occupancy sllall have been issued therefore.

2.

The request for a Certificate of Occupallcy will state the proposed use of the building and/or the land,
tliat the use conforins to the requirements of this title ,and will1 any or all conditional provisions that
may have been imposed, and sliall he accompanied by approval signatures of those agencies having
jurisdiction over the use or structure.

3.

TheDepartment will not issue a Ceitificate of Occupancy until all building permit requiremeots andlor
conditions of approval have been met and all necessary agency signatures and approvals are obtained.
The Department shall have the right to inspect the site prior to approval of the Certificate of Occupancy.

9-22-3: ENFORCEMENT: It shall be the duty of the Director or duly-authorized agents to enforce this title and
other county ordinances. The Department shall not issue permits unless existing and intended structures, the parcel
of land, and uses of the buildings and land, conform in all respects with the provisions of this title and other county
ordinances.

Whenever any construction or site work is not in compliance with this title, specific Conditions of Approval, or other
related laws, ordinances or requirements, tlie Director may issue a Notice ofZoning Ordinance Violation and order
any work stopped by written notice. Such Notice of Zoning Ordinance Violation or Stop Work Notice shall be
served on any persons ellgaged in doing or causing such work to be done, and persons shall forthwithstop such work
until authorized by the Director to proceed.
In the event that aNotice of Zoning Ordinance Violation is issued, the Admil~istratorshall additionally prepare and
mail, via certified mail, a Notice of Zoning Ordinance Violation. The notification shall include:

1. The property owner and the legal description of the parcel
2. Tlie nature of the violation.
3. The remedial action that must be undertaken to resolve the violation

4. The length of time allotted to resolve the violation.

Tlie property owner shall have 45 days from the date the Notice of Zoning Ordinance Violation was mailed to
resolve the violation. If resolutio~idoes not occur within those 45 days, tlie Notice of Zoning Ordinance Violation
sliall be filed in the County Recorder's Office and a copy mailed to the Owner, via certified mail.
The Notice of Zoning Ordinance Violation shall also advise the owner of the Notice of Zoning Ordinance Violation
appeal process. The Administrator may consider a written appeal, submitted by tlie property owner, and received no
later than 30 days after the Notice of Violation was mailed. The appeal sllall be heard by the Kooteliai County
Board of Cornniissioners on a day specified by the Board. If tlie appeal is denied, tlie Board shall specify an exact
May 24, 2007

Ordinance No, 4011 Case No. 0A-133.06 (Zoning Ordinance Anendmenis)

Page 105 of 128

number of days to gain coinpliance with this title before tlie Notice of Violation is recorded. If tlie appeal is
approved, the Board will speciiL actions to be taken by the Administrator to release the violation. The Board may
elect to add or remove conditioils of remedial action.
At such time the Violation is resolved, the owner shall pay the fee specified in the current adopted fee schedule and
the Administrator shall file in the Office of the County Recorder aReiease ofNotice ofViolation. The Release shall
contain 311 of t!:e information contained in the Notice ofi'ioiaiion, as well as the corrective action taken to resolve
the violation. A copy ofthe Release shall be mailed to the owner, viacertified mail.
Appeals of Stop Work Orders shall comply with provisions of section 9-22-8 of this chapter.

9-22-4: VIOLATIONS: Whenever a violation of tl~istitle occurs, or is alleged to have occurred, any person lnay
file a written complaint. Such complaint, stating fully the causes and basis thereof, shall be filed with the
Administrator. The Administrator shall properly record sucl~complaint, immediately investigate, and take action
thereon as provided by this title.
9-22-5: PENALTIES: TheProsecuting Attorney or other attorney who represents the County shall, in addition to
taking whatever criminal action deemed necessary, take steps to civilly enjoin any violati011 of this title. Penalties
for failure to comply with or violations of the provisions of this title shall be as follows:
Violation of any of the provisions of this title or failure to comply with any of its requirements shall constitute a
misdemeanor punishable as set forth in section 1-4-1 of this code. Each day such violation continues shall be
considered a separate offense. The landowner, tenant, subdivider, builder, or any other person who commits,
participates in, assists in, or maintains such violation may be found guilty of a separate offense. Nothing herein
contained shall prevent the Board or any other public official or private citizen from taking such lawful action as is
necessary to restrain or prevent any violation of this title or of the Idnho Code.
In addition to other actions that may be ordered by the Court, if the County prevails, the violator shall pay to the
County a sum equal to two times the monetary gain associated with the violation, plus all reasonable expenses
incurred in enforcing this title.
In cases where multiple individuals, firms, corporations or agents participated in violating this title, they shall be
held jointly and severally liable for any remedies, penalties or payments.

9-22-6: ADMINISTRATIVE EXCEPTION: An Administrative Exception, not to exceed one (1) foot of any
dimensional requirement pertinent to front, side, rear, and flanking streets setbacks may be granted by administrative
action of the Administrator without public notice and without public hearing.
9-22-7: FEES SET BY RESOLUTION: The Board of County Commissioners shall adopt by resolution a fee
schedule for the Department. Said schedule shall contain, but not be limited to, fees for zoning appeals and
applications for variances, conditional use permits, zoning amendments, and planned unit developments. Fees for
other applications, including those of other ordinances administered by the above Department may be added, as
deemed necessary by the Board of County Commissioners.
9-22-8: I-IEARJNG APPEALS; NOTICE: Appeals concerning interpretationor administration ofthis title may he
taken by any person aggrieved. Such appeals shall be filed within areasonable time, not to exceed twenty-eight (28)
days, by filing with the Administrator a notice of appeal specifying the grounds thereof. The Administrator shall
forthwith transmit to the Hearing Examiner all papers constituting the record upon which the action appealed was
taken.
The Administrator shall schedule the appeal hearing on the first available hearing date and give legal public notice
thereof, as well as due notice to the parties in interest. The Hearing Examiner shall issue a recommended decision
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on the appeal within a reasonable time, which shall not exceed tliirly (30) days following the hearing. At the
hearing, any affected party may appear in person or by agent or attorney.
It is the iiitent of this title that all appeals involving interpretation atid enforcement shall first be presented to the
Hearing Examiner, wliose recommendation shall be forwarded to the Board of Commissio~lers,and tliat recourse
fiom the decision of tile Board of Coinmissioners shall be to the courts as provided by law.
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CHAPTER 23
CONDITIONAL USE, VARIANCE, AND SPECIAL NOTICE PERMIT PROCEDURES
SECTIONS:
9-23-1
9-23-2
9-23-3
9-23-4

CONDITIONAL USES
VARIANCES; CONDITIONS GOVERNING APPLICATIONS; PROCEDURES
PROCEDURES FOR GRANTING VARIANCES
SPECIAL NOTICE PERMITS

9-23-1: CONDITIONAL USES:

A.

General Provisions:
1.

The Board of County Commissioners will review the recommendatio~~s
of the hearing body and act
after receiving its recommendation.

2.

A finding shall be made by the Board of County Coinmissioners that the conditional use proposed will
be in conformance with the Co~izpreheizsivePlnll and will be in the public interest.

3.

Permits for conditional uses shall stipulate restrictions or conditions which may include but are not
limited to: a definite time limit, provisions for front, side, and rear yard setbacks greater than the
minimun~standards, suitable landscaping, sight restrictions, or safeguards to uphold the spirit and intent
of this title . Permits may be suspended or revoked by the Board of County Co~nmissionersafter a
finding at a public hearing by the hearing body that a permittee has failed to comply with such
restrictions or conditions.

4.

Public Utility Complex Facilities, existing on January 3,1973 (the date of adoption of Kootenai County
Zoning Ordinance No. 1 I), are exempt from Conditional Use Permit requirements. Creation of new
facilities, or expansion of existing facilities, must comply with the provisions o f this title.

5.

Conditional Use Pennits approved witbout a time deadline shall expire after two (2) years from the date
of signing the Order of Decision, if the use authorized by the permit has not been established. For
Conditional Use Permits which were approved with no time deadlines prior to this amendment,
expiration shall occur two (2) years from the date of this amendment if the use authorized by the permit
has not been established.

6. Minor ~nodificationsof the permitted conditional use permit may be granted by the Director if it is
detennined that the changes would uot coustitute a substantial change to the fu~dingsand conclusio~~s
in
the original approval and the proposed location, size, design and operatirig characteristics of the proposed
use and the conditions under wl~ichit would be operated or maintained will not be detrimental to the
public health, safety or welfare, or materially injurious to properties or i~nproveinentsin the vicinity. If
the Director finds that the ~nodificatio~l
request constitutes a substantial cilange, then the Applicant shall
adhere to the procedures and standards delineated in subsection (B) of this section and in chapter 24 of this
title (Conditional Use Permit Standards).
B.

Procedures:
on only such requests for
The Hearing Body shall be authorized to hear and inake reco~~nnendations
Conditional Uses as it is specifically authorized to pass on by the terms of this title ;to decide such questions
as are involved in determining whether requests for Conditional Uses should be recommended; and to
recotnmend approval of requests fol- Conditional Uses and with such conditio~lsand safeguards as arc
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appropriate under this title, or.to recommend denial of requests for Conditional Uses when not in harmony
with the purpose and intent of this title. A Conditional Use shall not be approved unless and until:
1.

A written application for a Conditional Use Permit is submitted indicating the chapter under which [he
Conditional Use is sought and stating the grounds 011which it is requested;

2

k,.

3.

The pi~blichearing shall be held. Any party may appear in person, or by agent or attorney;

4.

The determination has been made that the granting of the Conditional Use Permit will not adversely
Plni~.
affect the public interest and will be in general conformance with the Cor~i]~reheii.~ive

,
iuu~ict:
shall be provided as required by the idnho Code for appiications for Special Notice Permits;

9-23-2: VARIANCES; CONDlTIONS GOVERNINGAPPLICATIONS; PROCEDURES: To authorize upon
appeal, in specific cases, such variance from the terms of this title as will not be contrary to the public interest where,
owing to special conditions, a literal enforcement of the provisions ofthis title woi~ldresult in unnecessary hardship.
A variance is a modification of the bulk and placement requireinents of this title as to lot size, lot coverage, width,
depth, front yard, side yard, rear yard, setbacks, parking space, height of builtlings, or other provision of this title
affecting the size or shape of a striictai-eor the piacexrrt:ni olihe siructure upon lors, or the size of lots. i\ variance
shall not be considered a right or special privilege, but may be granted to an applicant only upon a showing of undue
hardship because of characteristics of the site and that the variance is not in conflict with the public interest.

No nonconforming use of neighboring land, structures, or buildings in the same zone, and no permitted or
nonconforming use of lands, structures, or buildings, in other zones shall be considered grounds for the issuance of
a variance.

9-23-3: PROCEDURES FOR GRANTMG VARIANCES:
A.

Notice of public hearing shall be given as required by relevant Idaho Code provisions.

B.

Tlie public bearing shall be held. Any party may appear in person or by agent or by attorney.

C.

The following findings shall be made:

D.

1.

Whether or not the requirements of this section have been met by the applicant for a variance;

2.

Whether or not the reasons set forth in application justify the granting of a variance;

3.

That the variance is the minimum variance that will make possible the reasonable use of the land,
building, or structure;

4.

That the granting ofthe variance will be in harmony with the general purpose and intent ofthis title, and
will not be injurious to the neighborhood or otherwise detrimental to the public welfare.

In recommending the granting of any variance, the hearing body may recommend appropriate conditions and
safeguards in conformity with this title. Violation of such conditions and safeguards, when made a part of the
terms under which the variance is granted, shall be deemed a violation of this title and punishable under
Chapter 22 of this title.

9-23-4: SPECIAL NOTICE PERMITS:
May 24,2007

Ordinance No. 4011 Case No. OA-133-06 (Zoning Ordinance Amendments)

Page 109 of 128

A.

B.

Application Requirements. The following items constitute a complete application for a Special Notice
Pel-mit:
I.

Application Form - completed application form with property owner's signatures or a iiotarized letter
from the property owner(s): authorizing the Applicant to file a special notice per~nit.

2.

Fees as adopted by Board Resolution.

3.

Site Plan - drawn to scale showing North arrow, lot boundaries, location of all struchlres and utililies,
the location, dimension and purpose of existiug easements, tlie locatio~iof future structures and other
relevant information regarding the site and the request.

4.

Photographs - at least four (4) pictures of the site, taken at various angles, depicting the general
character of the site accompaiiied by a map showing the location and orientation of the photographs.

5.

Narrative - thoroughly describing the existing sihlationioperatioll and what is proposed now and in the
future. The Narrative should explain why the request should be approved, how the proposal meets tlie
applicable County ordinances, why it will he in the public interest and how it will affect the surrounding
property owner(s) and the public.

Approval Process a n d Requirements
1.

The Applicant shall schedule a pre-application meeting with a Planner to discuss the feasibility o f tlie
request and the application requirements.

2.

The Applicant shall submit a complete application. Incomplete applications will not be processed.

3.

Ifthe application is complete, the County will forward it to other reviewing agencies and organizations
with relevant expertise orjurisdiction, requesting their evaluation and response within 30 days. Agency
responses should explain whether the proposal appears feasible and will meet the agency's
requirements.

4.

After all required agency letters are received, the Department will review the application and schedule it
for a 30-day public comment period. The Depart~neutpublishes a Notice of the Comment Period in the
newspaper. In accordance with the notice requirements of Idaho Code 567-6509 and 567-651 1, the
Applicant mails tlie notice to property owners within 300 feet ofthe site (including any contiguous lots
or parcels under the same ownership). Notices to adjacent propelty owners must be mailed in a timely
manner so they are received by the adjacent property owners before the first day ofthe Public Comment
Period. The Department will post apublic notice of SpecialNotice Permit Applicatioi~on the site on or
before the first day of the Public Comment Period.

5.

Any person may comment on the proposed application and submit written comments through mail or in
person. Information submitted prior to the close of the Public Comineilt Period will become a part of
the record on the application.

6.

After the close ofthePuhlic Co~nnlentPeriod, tlieDirector reviews the relevant evidence in the record,
and the Director will issue an Order ofDecision. The Order ofDecision shall cite the applicable legal
standards and state the evidence and conclusions on which the decision was based. If tlie decision is a
denial, the Director must state the actions, if any, the Applicant could take to gain approval. The
Applicant bears the burden of demonstrating compliance with the requirements. To approve a Special
Notice Permit, the Director must make the following findiugs:
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a. The Applicant provided adequate i~iformationto determine compliance with the requirements
b. The proposal is in compliance with other county ordinances without variances (e.g. Sile
Disturbance, Road Nanzilzg, Area of City Iiilpact and Flood Damage Preveiitioiz Ordi~zonces).
c.

-.I ne proposal is compatibie with existing homes, busi~lessesand neighborhoods, and with the
natural characteristics of the area.

d. Negative environmental, social and economic impacts have been or will be mitigated. The proposal
adequately addresses site constraints or hazards, incltiding adequate space to construct a primary
structure.
e. Services and facilities for the proposal are available and adequate.
f.

Public notice and the processing of the application met the requirements set forth in this title and
Idaho Code.

The Director shall make adecision within five (5) weeks of the close of the Public Comment Period. If
the proposal meets these requirements, it shall be approved. If the proposal does not meet these
requirements, or if insufficient information was provided to determine compliance, it may be denied.
Conditions may be attached to the approval. The Director's decision may be appealed in accordance
with Section 9-22-8 of this title.
7. In the event there is opposition specifically related to the compatibility of the request to the surrounding
area, negative environmental, social or economic impacts, or the lack of available services or facilities
submitted during the Public Comment Period, a public hearing with the Board of County
Commissioners will he scheduled. Notice of public hearing shall follow the public notification
requirements in Idaho Code 667-6509. The Applicant shall be responsible for the additional public
notice.
8. The Board's decision shall he based on compatibility of the request with the surrounding area and the
potential to cause an adverse affect on infrastructure, or the health, safety or welfare of the citizens of
Kootenai County. TheBoard shall have the authority to impose additional reasonable conditions which
would mitigate or eliminate any adverse affects.

9.

The Board shall render its decision in writing within 30 days of the close of the public hearing. The
Board shall outline the provisions and standards ofthis title used, the facts of the application, and such
conclusions as support its decision. If the Board denies the application, it shall specify in its decision
the actions, if any, which the Applicant could take to obtain approval.

10.

Appeals of the Board's final decision shall be filed and taken pursuant to Idaho Code 867-6519.

[Moved lo section 9-22-8 (Hearihg Appeals; Notice)]
[Moved to Section 2 of the Ordinance (Repealer, Severability, Effective Date)]
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CFIAPTER 24
CONDITIONAL USE AND SPECIAL NOTICE PERMIT STANDARDS
SECTIONS:
9-24-1
9-24-2
9-24-3
9-24-4
9-24-5
9-24-6
9-24-7
9-24-8
9-24-9
9-24-1 0
9-24-1 1
9-24-12
9-24-13
9-24-i4
9-24-15
9-24-1 6
9-24-17
9-24-18
9-24-19
9-24-20

SLAUGHTERHOUSE, RENDElUNG PLANT
G I N rLntIic, NFLE RANGES, ARCFXRYR.ANGES
GOLF COURSES AND DRIVING RANGES
COMMERCIAL FUR FARMS
COMMERCIAL RESORT

zoo

AGRICULTURAL PRODUCTS SALES STORE
RENTAL WAREHOUSE
CLINICS OR HOSPITAL - ANIMALS OR
VETERINARY
AUTOMOBILE WRECKING YARD, JUNK YARD
SAWMILLS, SHINGLES OR PLANING MILLS, WOODWORKING USE
RETIREMENT, CONVALESCENT, SHELTER, AND NURSING HOMES - FOR 9
PERSONS OR MORE
RADIO AND TELEVISION TOWERS
AiWORTS AND L~NlliNcliFiELDS
CEMENT, GYPSUM, OR ASPHALT PLANT - STORAGE AND
MANUFACTURING
EXPLOSIVE STORAGE AND MANUFACTURING
RACE TRACKS
FEED LOTS
PRIVATE RESORT @ON-PROFIT)
PRIVATELY-OWNED RECREATIONAL FACILITIES WHICH ARE OPEN TO
PUBLIC USE (WITH OR WITHOUT A MEMBERSHIP OR FEE) SUCH AS TENNIS
COURTS, RACQUET CLUBS, SOFTBALL FIELDS, BASEBALL FIELDS, AND
SOCCER FIELDS
ABOVE-GROUND BULK STORAGE OF OVER TWENTY THOUSAND (20.000)
GALLONS (PER SITE) OF PETROLEUM PRODUCTS
PUBLIC UTILITY COMPLEX FACILITY
WHOLESALE GREENHOUSE
RESTRICTED SURFACE MINING
DAY CARE CENTER
MANUFACTURED HOME PARKS
NONPROFIT PUBLIC OR PRIVATE COMMUNITY FACILITY
CEIURCH
GRANGE HALL, LODGE
MINI-STORAGE
RESIDENTIAL CARE FACILITY
SPECIAL EVENTS LOCATION
ASPHALT OR CONCRETE BATCH PLANT
WIRELESS COMMUNlCATION FACILITY (WCF)
SCHOOLS, PUBLIC OR PRIVATE
KENNELS, BOARDING
BOARDING STABLES
COMMERCIAL RIDING ARENA OR EQUINE TRAINING CENTER OR FACILITY
(MAY INCLUDE BOARDING STABLES)
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9-24-1: SLAUGZITERfIOUSE, RENDERING PLANT:
ZONES PERMITTED:

Agricultural, Intlustrial, Light Industrial

A.

Minimum area - five (5) acres.

E.

kii snzll FdciliLies s'ndii be designed and iocated with full consideration to their proximity to adjacent

residential zones and uses and especially to the reduction of such nuisance factors as odors, dust, or fumes.

C.

All such uses shall be a minimum of one thousand (1,000) feet from any residential zone classification.

D. Shall be five hundred (500) feet from any dwelling, except an owner's dwelling
E.

On-site corurnercial, retail sales of products manufactured or processed on tlie site may be permitted with
conditions.

9-24-2: GUN CLUBS, RIFLE RANGES, ARCHERY RANGES:
ZONES PERMITTED:

Agricultural, Agricultural Suburban, Rural

A.

Minimum area - ten (10) acres.

B.

Target areas shall he six hundred (600) feet from any existing dwelling and three hundred (300) feet from any
property line.

C.

All facilities shall be designed and located with full consideration to the safety factors involved wit11 such a
use.

D.

Off-street parking for all patrons will be provided.

E.

A site plan shall be submitted with the application.

9-24-3: GOLF COURSES AND DRIVING RANGES:
ZONES

PERMITTED:Agricultural, Agricultural Suburban, Restricted Residential, High Density Residential

A.

Minimum area - fifteen (15) acres.

B.

No commercial use other than those related to the sale or rental of golf equipment or associated food and
beverage sales.

C.

Lighting shall be screened to produce no glare upon public rights-of-way or adjacent properties.

D.

The permit will be subject to approval of a traffic and development plan showing access, structures, and
parking areas.

9-24-4: COMMERCIAL FUR FARMS:
ZONES PERMITTED:
A.

Agricultural, Rural

Minimum area - twenty (20) acres
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B.

All animals and runs wiil be housed in permanent buildings, not less t11a11one hundred (100) feet from any
dwelli~igotlier than the dweliiug ofthe owner.

C.

The operator of sucli a ose wiil maintain adequate liousekeeping practices to prevent the creation of a
nuisance.

9-24-5: COMMERCIAL RESORT:

ZONES PERMITTED:

Agricultural, Agricultural Suburban, Restricted Residential, Rural, High Density
Residential

A.

Minimum area - five (5) acres

B.

Activities Permitted - Must be coinpatible will1 the recreational activities of a resort and ]nay include outdoor
facilities for swimming, boat launching, boat rentals, fishing, hnntiilg, camping, picnicking, skiing,
snowinobiling, lawn tennis, volleyball, badminton, golf, and horseback riding. Other outdoor activities not
specified may be permitted only if the activities are a part of the operatio11of a resort.

C.

Limited Commercial Uses Permitted - May include: Convenience food store, restaurant, bar, retail fuel
service, reciea;ional vehicle park (see section 9-9-9 of this title, Performance Siandards), mote;, hotel,
camping facility, laundry facility, retail sales shops for sporting equipment, souvenirs, and art and handicraft
items.
Limited colnmercial use permitted in a com~nercialresort must meet the required setbacks and standards for
uses in the appropriate zone. Limited commercial uses are permitted as accessory uses and are incidental to
the overall operation of the resort.

D.

Prohibited Uses - General co~nmercialwholesale and retail sales and services not associated with the activities
of a com~nercialresort are prohibited.

E.

The Board of County Colnmissioners may attacli such reasonable conditions as the record indicates may be
necessary to visually screen, control dust, manage traffic, buffer adjoining uses, or to mitigate effects oil water
and air quality.

9-24-6: ZOO:

ZONES PERMITTED:

Commercial, Rural.

A.

A detailed site plan showing proposed design and layout of the Zoo shall be submitted as a part of the
appiication. Proposed parking areas, interior roadsiwalkways, lighting, buildiiigs, landscaping, ingressiegress
to tlie site, etc. shall be included in the site plan.

B.

The Zoo shall meet all requirements that may be imposed by Panhandle Health District regarding sanitary
disposal.

C.

A detailed security plan silall be submitted as a part of tlie application.

D.

A detailed operation plan shall be included as a part of the application.

E.

All local, state, and federal perinits andlor liceilses pertaining to the keeping of mammals, birds, and/or
reptiles for public display shall be obtained prior lo commencing the operation ofaZoo andshall be included
in the Board's approval as a condition for approval.
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9-24-7: AGRICULTURAL PRODUCTS SALES STORE:
ZONES PERMITTED: Agricultural, Rural
A.

Minimum area - five (5) acres.

8.

No oiher commercial activity is permitted, such as sales of general farm machinery.

C.

Will contain provisions for processing and sales of agricultural products, such as grains, fertilizers, feeds,
vegetables and fruits. Sales of such items and hand tools, and gardening products will be permitted.

D.

No processing activity is permitted that would employ more than five (5) persons.

E.

All buildings must be six lli~ndred(600) feet from any dwelling other than the dwelling of the owner.

F.

Sight obscurillg fencing will be required around any and all storage areas.

9-24-8: RENTAL WAREHOUSE:
ZONES PERXiTTED:

Agricultural, Rural

A.

Minimum area - five (5) acres.

B.

Security fencing, six (6) feet minimum height, around all structures.

C.

No outdoor storage or commercial sales of any kind

D.

All lighting will be confined to the premises and will produce no glare on adjacent properties or rights-ofway.

9-24-9: ANIMAL CLLNICS OR HOSPITAL, ANIMAL O R VETERINARY:
ZONES PERMITTED:

Agricultural, Rural

A.

Minimum area - five (5) acres.

B.

All animals will be housed in perinanent structures which can be physically enclosed during nighttime
hours.

C.

All buildings and fenced running areas will be a minimum of three hundred (300) feet from any existing
dwelling other than the dwelling of the owner.

D.

The operator of such a use will maintain adequate housekeeping practices to prevent the creation of a
nuisance.

9-24-10: AUTOMOBILE WRECKTNG YARD, JUNK YARD:
ZONES PERMITTED:
A.

Agricultural, Light Industrial, Industrial, Rural

Minimum area - as required by zone
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B.

A sigl~t-obsciiringfence must be co~istructedaround the entire storage area a ininimoni of six (6) feet high
andlor vegetative screening to ensure obscured visibility from neighboring properties and for the traveling
public.

C.

No materials, parts, auto~iiobiles,or junk will be visible from any public riglit-of-way.

D.

A performance bond may be required for assurance ofcompliance with the provisions oftliis conditional use,
said bond will be renewable every two (2) years after inspection of tlie premises determines the advisability of
sucli a renewal.

9-24-11: SAWMILLS, SHINGLES OR PLAh'WG MILLS, WOODWORKING USE:
ZONES PERMITTED: Agricultural, Rural
A.

Mi~limuiiiarea - ten (10) acres

B.

All buildings must be located one thousand (1,000) feet from any residence, residential plat, or residential
zone, other than the dwelling of the owner.

C.

All facilities iiiust meei air quality siandards applicable at the rime of issuance of this permit.

D.

All facilities must meet the requirements and be approved by the appropriate fire district. Facilities will not
be approved if not located in a fire district.

E.

All facilities will be designed and located on the site with full consideratio11 given to their proximity to
adjacent uses, their effect upon adjacent property, and to the reduction of noise, odor, dust and traffic.

9-24-12: RETIREMENT, CONVALESCENT, SNELTER, AND NURSING EIONES - FOR 9 PERSONS OR
MORE:
ZONES PERMITTED: Agricultural, Agricultural Suburban, Restricted Residential, Rural, High Density
Residential
A.

Mini~iititnarea - three (3) acres,

B.

Adequate fencing around the entire complex must be provided

9-24-13: RADIO AND TELEVISION TOWERS:
ZONES PERMITTED: Agricultural, Commercial, Light hidustrial, Industrial, Rural
Minimum area shall be adequate to ensure that tlie tower will not adversely impact or damage neighboring property
if a structural failure occurs.

9-24-14: AIRPORTS AND AIRSTRIPS:
ZONES PERMITTED:
A.

Agricultural, Rural

The facilities shall be designed and located with full cotisiderati011given to tlie prosiinity of residential zones
and to the safety considerations.
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B.

The facilities must be located two thousand (2,000) feet from any adjoini~igresidence not directly associated
with the airstrip.

Must meet all ITD andFAA aviation requirements.
9-24-15: CEMENT, GYPSUM, OR ASPHALT PLANT - STORAGE AND MANUFACTURING:
C.

ZaNCS I'CKMITTED:

Industrial

A.

Minimum lot area - five (5) acres

B.

The operator of such a use shall furnish a suitable guarantee (bond) that the activity or process in question
will iiot constitute anuisance or be detriineiltal to the health, safety, co~nforior welfare of persons residii~gin
the area, working or passing by such a proposed use. Said guarantee will be renewed each two (2) years
providing the operation is not in violation of this title.

9-24-16: EXPLOSIVE - STORAGE AND MANUFACTURING:
Industrial, Rural

ZONES PERMITTED:
A.

Minimum aiea - ten (10) acres.

B.

The operator of such a use shall furnish a suitable guarantee (bond) that the activity or processing in questiol~
will not constitute a nuisance or be in any way detrimental to the health or safety of persons residing in the
area, working, or passing by such a proposed use. Said guarantee will be renewed each two (2) years
providing the operation is not in violation of this title.

9-24-17: RACE TRACKS:
ZONES PERMITTED:
A.

Agricultural, Rural

Minimum area - twenty (20) acres.

B. All uses will be a minimum of one thousand (1,000) feet from any residential zone.
C.

All uses and facilities will be designed and located with full consideration to their proximity to adjacent uses,
especially to the reduction of nuisance factors, such as noise, smoke, and dust.

D.

One (1) parking space will be provided for each three (3) seating spaces and said parking area will be provided
with a security type fence.

9-24-18: FEED LOTS:
ZONES PERMITTED:

Agricultural

A.

Minimum area - fifteen (15) acres.

B.

All lots shall be fenced with a five (5) foot high fence.

C.

All lots shall be located more than one thousand (1,000) feet from any residential zone or five hundred (500)
feet from any residence.

D.

All lots shall provide a minimum of two hundred (200) square feet of lot area per animal
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9-24-19: PRIVATE RESORT (NONPROFIT):

ZONES PERMITTED:

Agricultural, Agricultural Suburban, Restricted Residential, Rural, High Density
Residential

A.

Will contain provisions for private, nonprofit, outdoor recreational uses which will be limited to, but may
include areas for group meetings, boating, camping, swimming, picnicking and may also include living
facilities.

B.

Adequate access and parking will be required.

C.

All facilities will be adequately screened from adjacent residential Llses.

9-24-20: PRIVATELY-OWNED RECREATIONAL FACULITIES, WIICEI ARE OPEN TO PUBLIC USE
(WITH OR WlTI-IOUT A MEMBERSHIP OR PEE) SUCH AS TENNIS COURTS, RACQUET CLUBS,
SOPTiiALi FIELDS, BASEBALL FiEiDS, Aiu'D SGCCEX FIELDS:

ZONES PERMITTED:

Agricultural Suburban, Restricted Residential, Rural

A.

Mi~iimulnarea - two (2) acres

B.

Pennit will he subject to approval of a detailed site plan showing activity areas, traffic circulation, access,
structures, parking areas, fencing, and landscaping.

C.

Lighting of the site shall be screened to produce no glare upon public rights-of-way or adjacent properties

D.

No commercial uses other than those related to the sale or.renta1 of equipment or associated food and
beverage sales.

9-24-21: ABOVE-GROUND STORAGE OF OVER FIVE TI-IOUSAND(5,000) GALLONS (PERSITE) OF
PETROLEUM PRODUCTS:

ZONES PERMITTED:

Light I~ldustrial,Industrial

A.

Minimum area - five (5) acres.

B.

Setbacks for all petroleu~nstorage facilities shall be in accordance wit11 current fire and safety codes and sliall
not be less that1 fifty (50) feet from any property line.

C.

All such facilities shall be contained with a sight-obscuring fence not less than six (6) feet in lieigllt or sight
obscuring evergreen trees or compact hedge not less tBan six (6) feet in height. All landscaping will require
adequate sprinkling systems and proper maintenance.

D.

All siicll uses shall be located and/or designed with full consideration to their proxiinify to adjacent uses, their
effect upon adjacent property, and to the reduction of i~~llerellt
da~igerousfactors.

E.

All si~chfacilities (includiiig structure and storage tanks) within three hundred (300) feet ofany resideiltial
zone shall have a maxiinurn vertical height of forty (40) feet.

May 24, 2007

Ordinance No. 4011CascNo. OA-133.06 (Zoning Ordinance Amendinents)

Page

118 of 128

F.

All sucll facilities shall conform to the sta~idardsprescribed by tlie National Fire I'rotcction Association, the
American Petroleu~nInstitute, and other autllorities having jurisdiction, wliicbever regulatio~isare more
restrictive. All such facilities shall also conforni to the Kootenai Couiity Best Maizagemeiit P~.ncticesfor
Coiltaiiliizg Critical Materials D~lriiigAbove Ground Storage and Hai!dliiig.

ZONES PERMITTED:

Agricultural, Agricultural Suburban, Restricted Residential, Commercial, Light
Industrial, Industrial, Mining, Rural, High Density Residential

A.

Minimum area - None.

B.

Lot coverage by buildings shall not exceed thirty-five (35) percent of the total lot area.

C.

In considering applications the Hearing Examiner shall consider tlie public convenience and the necessity of
the facility. The Hearing Examiner will also consider ally adverse effect that the facility will have upon
properties in the vicinity and may require such reasoilable restrictions or conditions of development or
protective improvements as to uphold the purpose and intent of this title and the Compreheilsive Plaiz.

D.

Specified conditions, with respect to emissions of noise, particulate matter, or vibrations, may be prescribed
differently from those required in a given zone, so as to be compatible with other applicable State and Federal
standards.

9-24-23: WHOLESALE GREENHOUSE:
ZONES PERMITTED:

Agricultural, Agricultural Suburban, Rural

A.

Minirnum area - as required by zone.

B.

Direct retail sales are allowed, but only to the extent that they are occasional and incidental. The following
factors shall be considered in determining whether or not retail sales are occasional and incidental:
1.

Square footage devoted to retail sales shall not exceed five hundred (500) square feet

2.

Retail sales shall be limited to products grown on the premises.

3.

Advertising for retail sales shall be ancillary to advertising for wholesale operations

C.

Yard setbacks:
Front Yard .............40 feet
1.
2. Side Yard .............25 feet
Rear Yard ............. 25 feet
3.

D.

Any outdoor storage areas shall be surrounded by sight-obscuring fences or densely planted shrubbery or
trees, to a minimum height of six (6) feet.

E.

Drainage and runoff shall be controlled and contained on-site

9-24-24: RESTRICTED SURFACE MINING:
A.

Zones Pennitted - Restricted Surface Mining may be permitted with a conditional use permit in the
Agricultural, Industrial, and Rural zones.
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B.

All Surface Mining Operations, for which conditioiial use permit application is made ill Kootenai County,
shall meet tlie requirements of Idaho Code (Title 47, Chapter 15, Surface Mining), and the following
requirements:
1.

Applicants for a conditional use permit for surface inining shall submit a site plan!s) showing the
following, where applicable:
(a)
(b)
(c)
(d)
(e)
(f)
(g)

Boundaries of the proposed site.
Locatioli of the proposed inining operation on the site.
All proposed and existing structures.
A11 watercourses, streams, ponds, or lakes on the proposed site or within one thousand (1,000)
feet of the boundaries of the site.
All proposed aid existing roads which would provide access to the proposed site.
A topographic vicinity map showing tlie proposed site and its relationship to tlie surrounding
area.
Approximate location ofall existing residelitial uses within one thousand (1,000) feet ofthe site
boundaries.

C.

A coiiditional use periiiit for a surface mining operation majj be granted for a period iiot to excccd five (5)
years, and inay be renewed for a period up to five (5) additional years. The quantity of excavated materials
may also be limited as iiecessary to protect adjoining lands and natural resources. Exteiisioii requests shall be
reviewed and approved, if justified, by the Board of County Commissioners.

D.

The mining site access road into a street shall meet the requirements ofthe appropriate highway district and
such conditions as may be specified by the Board of County Commissioners.

E.

All surface mining conditional use Applica~itswill be required to submit rehabilitation plans to the State of
Idaho and to Kootenai County. In addition to the requirements of the Rehabilitation Plan required by the
State, the Rehabilitatio~iPlan shall contain the following additional information:
1.

A topographic map of affected area:
(a)
(b)

2.

Prior to excavation.
After excavation is complete.

How placelne~ltof overburden during tlie duratio~~
of the permit will be managed.

F.

The Board of County Coinmissioners may attach such reasonable conditions as !lie record indicates inay be
necessary to visually screen, colitrol dust, mailage traffic, buffer, air quality, aiid the visual environme~lt
surrounding the proposed surface mining activity.

G.

Even though a conditional use permit ,nay be grarited for surface milling activity, no overburden relnoval
shall begin uiltil all required State permits have been issued, and until all necessary documet~tationrequired
for tlie County conditional use permit has bee11 provided by tlie Applicant and approved by Cou~ity
administrative personnel.

9-24-25: DAY CARE CENTER, GROUP DAY CARE FACILITY:

ZONES PERMITTED:
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A.

A site plan shall be submitted showing existing or proposed improvements, including fencing, playgrou~rd

area. etc.

B.

Parking andlor traffic circulation plan shall be submitted. Traffic shall not cause congestion

9-24-26: MANUFACTURED I-IOME PARKS:
ZONES PERMITTED:
A.

B.

High Density Residential

Minimum area - not less than twelve thousand (12,000) square feet and with adequate access on a public
street, when accotnpanied by a plan that incorporates the following:
I.

A Manufactured Home Park sl~allprovide stalls or spaces for each manufactured home unit of not less
than two thousand five hundred (2,500) square feel.

2.

Laundry and convenience related services may be provided for the use of the tenants of the park only.

Manufactured I-Iome Parks shall be designed to the followi~igstandards:
i.

Seventy (70) percent of each manufactured home stall or site shall be left in open space

2.

Each manufactured home shall be located at least twenty-five (25) feet from any park property line.

3.

A manufactured home may not be located closer than twenty (20) feet from any other manufactured
home or permanent building within the manufactured home park. A manufactured home accessory
building shall not be closer than ten (1 0) feet from a manufactured home or building on an adjacent lot.

4.

Each manufactured home lot within amanufactured home park shall have direct access to apark street.
The park street shall consist of an unobstructed area of twenty (20) feet wide and shall be well-marked
to provide for continuous traffic flow. The street sy stem shall have direct connection to a public road.

5.

Streets and walkways designed for the use of the manufactured home park residents shall be lighted
during the hours of darkness.

6.

Each manufactured home lot (site) shall be provided with utility connections, ground ancliors,piers or
pads, and stabilizing connections of sufficient size to properly accommodate the manufactured home
placed on the site.

7.

Water supplies for fire department operations shall be as required by the authority havingjurisdiction.
Where there are no such requirements, water supplies shall be adequate to permit the effective
operation of minimum hose stream flows and duration of flows as required by NFPA Standard #501A
for manufactured home parks, on any fire in a manufactured home or elsewhere in the manufactured
home park. Hydrants shall be located within five hundred (500) feet of all manufactured home lots
(sites) unless otherwise specified.

9-24-27: NONPROFIT PUBLIC OR PRIVATE COMMUNITY FACILITY:
ZONES PERMITTED:
A.

Agricultural, Rural.

As used in this Section, the term nonprofit public or private community facility is defined as a facility that
includes property utilized by business leagues, boards oftrade, or other associations of persons having some
common business interest in agriculture, livestock production, or forestry, that is recognized by State and
Federal Taxing authorities as nonprofit. The purpose of the nonprofit public or private community facility is
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to promote such colniiion interest and not to engage in a regular business of a kind ordinarily carried on for
profit.

B. Any buildings constructed under this Section shall meet the following standards:
1.

One primary building shall be allowed on a parcel

2.

Maximum building height shall not exceed 35 feet.

3.

Architectural design of the exterior of the building shall be similar and compatible with other existing
primary buildings within the neigl~borhood.

4. Open space and lot area requirements of the underlying zone sliall be met.
C.

A detailed site plan of landscaped areas, on and off site parking areas, and lighting for site and signs shall be
submitted for review and approval at the time of application. The Hearing Examiner shall review and make
recominendations on the site plan.

D.

Lighting. Outdoor lighting shall be downward directed and shielded to prevent projection ofthe illumination
beyond tile subject site property lines.

9-24-28: CHURCH:
ZONES PERMITTED:
A.

Agricultural, Agricultural Suburban, Restricted Residential, Rural

Any buildings constructed under this Section shall meet the following standards:

1.

One primary building shall be allowed on a parcel.

2. Maximum building height shall not exceed 35 feet.

B.

3.

Architectural design of the exterior of the building shall be similar and compatible with other existing
primary buildings within the neighborhood.

4.

Open space and lot area requiretneiits of the underlying zone shall be met.

5.

A detailed site plan of landscaped areas, on and off site parking areas, and lighti~igfor site and signs
shall be submined for review atid approval at the time of application. The Hearing Examiner shall
review and make recoinmendations on the site plan.

Lighting. Outdoor lighting shall be downward directed and shielded to preve~itprojectionoftlie illumination
beyond the subject site property lines.

9-24-29: GRANGE HALL, LODGE:
ZONES PERMITTED:
A.

Agricultural, Agriculhiral Suburban, Rural

Any buildings constructed under this Section shall liieet the following standards:
1.

One primary building shall be allowed on a parcel.

2.

Maxiinu~nbuildiiig height shall not exceed 35 feet.
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B.

3.

Architectural design oftlle exterior of the building shall be sitnilar and compatible with other existing
primary buildings within the neigllborhood.

4.

Open space and lot area requirements of the underlying zone shall be met

5.

A detailed site plan of landscaped areas, on and off site parking areas, and lighting for site and signs
shal: be siibiliitied for review at~dapproval ai the time of appiication. The Searing Examiner shali
review and make recornlnendations on the site plan.

Lighting. Outdoor lightingshall be downward directed (except for signs) and shielded to prevent projection
of the illumination beyond the subject siteproperty lines.

9-24-30: MINI-STORAGE:
ZONES PERMITTED:

Agricultural, Agrici~lturalSuburban, Rural.

A.

Minimum area - 5.00 acres.

B.

Security fencing, six feet mi~~imum
height, around entire storage area.

C.

No outdoor storage or commercial sales of any kind.

D.

'All lighting shall be confined to the premises and shall be downward directed and shielded in a manner so as
to produce no glare on adjacent properties or rights-of-way.

9-24-31: RESIDENTIAL CARE FACILITY:
ZONES PERMITTED: Agricultural, Agricultural Suburban, Restricted Residential, Rural, High Density
Residential
A.

Minimum parcel area - 21,780 square feet, or the minimum lot size required by the zone, whichever is greater.
For licensed group home facilities which were existingprior to adoption of this amendment and which will
not he altered to accommodate the 9th resident, the minimum lot size shall not apply.

B.

Use is restricted to 9 residents, not including staff members.

C.

A minimum of 6 off-street parking spaces shall be provided.

9-24-32: SPECIAL EVENTS LOCATION:
ZONES PERMITTED - Agricultural, Commercial, Light Industrial, Industrial, Mining and Rural
A.

Minimum area - The size of the site must be adequate to accommodate the event, attendees, and parking
unless provisions have been made for off-site parking. Adequacy ofthe site shall be reasonably determined
by the Hearing Examiner or Board.

B.

A detailed site plan and event description including but not limited to security, access, people management,
traffic management, parking, waste control and disposition, litter control plans and any reasonable information
requested by the Director shall be submitted to the Director with the application. Copies ofthe site plan and
event descriptions shall be submitted to the Kootenai County Sheriffs Department, Panhandle Health District,
Idaho Department of Transportation, the appropriate local highway district, the fire district, and any other
agencies requested by the Director and opinion letters or letters of approval by each of these agencies shall be
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submitted to the Director with the application. An application sliall ]lot be deemed complete without all
applicable agency letters.
Lighting at the special event shall be downward directed and shielded atid shall not esceed 0.2 foot candles at
the property line.
D.

as tile record may indicate necessaiy to visually
The Director or Board may impose such reasonable co~lditio~ls
screen, control dust, reduce nuisance factors sucli as noise, manage traffic, buffer adjoiniiig uses, mitigate
affects on water or air quality, limit the duration of the permit, or otherwise provide for the health, safety, or
general welfare of tlie event participants. Conditions may also include a requirement that agencies review
plans for eacli event to be lield at tile location.

E.

One (1) parking space will be provided for eacli three (3) seating spaces and said parking area shall be
restricted to a clearly designated area which has clearly delineated boundaries.

F.

Maximum noise tllreshold sliall be 75 dBa as measured at tlie property lines

G.

There shall be no parking or construction over existing drainfields.

ZONES PERMITTED:

Mining, Rural

A.

Minimum lot area - five acres.

B.

The plant must be located within an existing mining zone or at a site with an approved and valid Co~iditional
Use Permit for a Restricted Surface Mine. Non-conforming sites must be brought into compliance prior to
issuance of any permit for an asphalt or concrete batch plant.

C.

The operation shall not constitute a nuisance or hazard.

D.

The plant must be located at least 500 feet from the closest residence, otlier than the residence of the owner.

E.

The plant must be set back at least 75 feet from any road right-of-way and 50 feet from any other property
line.

F.

The County may require the posting of a performance bond to guarantee performance of conditioiis of
approval.

G.

Conditions of approval may include, but are not limited to, duratio~lof the pertnit, restrictions on hours of
operation, limitations on machinery or methods of operations and approval of access requirements by
appropriate road jurisdiction.

9-24-34: WIRELESS COMMUNICATION FACILITY (WCF):

ZONES PERMITTED:

Agricultural, Commercial, Light Industrial, Industrial, Rural

THE FOLLOWING CONDITIONAL USE STANDARDS SKALL APPLY TO ALL NEW AND MODIFIED
WCFs:
A.

The miiiimuln lot size allowable sliall be the minimom required for tlie zone in wliich the WCF is proposed to
be located.
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R.

All new traiismissio~itowers and siting areas shall be designed to structurally allow for a minimimi collocation
of three (3) additional providers.
Setbacks shall be measured from the siting area fencing and shall be no less than one foot for every five feet of
tower height, or the minimum setbacks for the zone in whicl~it is located, whichever is greater. All WCFs
shall be setback from any residential structure a minimum of 300 feet and a minimum of 150 feet from
rssidentia! zones [Ag Sub, P2,).
No new WCF shall be constructed within a two-mile radius of an existing WCF
Maximum allowable tower height, iilcluding aiiteiinas, is 150 feet. The County may i~nposestricter height
limitations due to obstruction of views or incompatibility with surroundiiig uses.
Outdoor storage of any supplies or vehicles related to the use of the facility are prohibited.
A landscape/design plan prepared by a landscape designer shall be required. The following standards shall
apply:
I.

Existing vegetation at the siting area shall be preserved to the maximum extent possible. In all zones,
!andscaping shall be placed completely around the siting area cxccpt as required to access the facility.
Such landscaping shall consist of native vegetation, placed densely enough so as to form a six (6) foot
high, 100% sight obscuring screen of the siting area within three (3) years. Landscaping shall be
compatible with other nearby landscaping and shall be kept healthy and well maintained.

2.

A chain link fence no less than six feet in height from the finished grade shall be constructed around
each siting area. Access shall be by locked gate.

All WCFs shall be of a stealth design, unless specifically waived by the Board of County Commissioners.
If any antenna or tower is not operated for a continuous period of six months it shall be considered abandoned.
The owner of such antenna or tower, or property owner, shall remove the same within ninety (90) days. If
such antenna or tower is not removed within said ninety (90) days, the County may, at the property owner's
expense, remove the antenna or tower and file a lien on the subject property for expenses incurred in removal.
If the County is compelled to seek judicial authority to undertake such removal, the reasonable costs and
attorney fees incurred by the County in the course of doing so shall constitute a charge against the owner.
Transmission towers 60 feet high or less are exempt from collocation requirements and may be located within
a two-mile radius of an existing tower. No lot shall contain multiple transmission towers.
The WCF shall include a siting area that is large enough to accommodate four (4) providers with silnilar
equipment.
In case of a conflict with other legal requirements, the most restrictive shall apply to the extent that such
requirements do not conflict with the 1996 Teleco~nmunicationsAct.

M.

To provide the most efficient and cost effective emergency services, Public Safety Radio Services shall be
exempt from Conditional Use Standards B, D, E, I, K, Land Application Requirements 0 , P, T. The County
may, however, impose tower specific height limitations to ensure compatibility with surrounding uses, to
preserve views, and to prevent towers from negatively affecting the public.

APPLICATION REQUIREMENTS
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N. Written verification from a licensed engineer that a structural analysis of the tower has been co~npieted
demonstrating the tower's ability to acconnnodate the collocation of three additional providers.

0. Written verification that alternative sites within a radius offour(4) miles have been considered and have been
detennined to be teclmologically nnfeasible or unavailable.
P.

A description of the need for the proposed facility at the proposed location andjustification forsite selection.
The Applicant shall provide a radio frequency coverage plan.

Q.

A notarized statement from the property owner granting authorization to proceed with the conditional use
permit.

R.

Proof of a duly recorded legal right of access to the site for the intended purpose. The County may restrict the
location and number of access points to the property.

S.

A signed agreement stating a willingness to allow collocation on the proposed tower. This agreement shall
also state that any future owners or operators will allow collocation on the tower.

T.

Documents demonstiating that the FAA has reviewed and approved the proposal.

U.

Only such lighting as required by the FAA is permitted. The FAA lighting requirement shall be met in the
least obtrusive manner, as detennined by the Director. Security lighting for the siting area is permitted as long
as it is appropriately downward directed and shielded to prevent illumination at the siting area boundary to be
no greater than 0.2 footcandles.

V.

A photo si~nulation(including elevations) of the proposed facility from selected properties and public rights of
way as requested by the Director.

W.

A detailed site plan and letters of comment from agencies deemed applicable by the Director.

X.

The Director may waive some or all of the above application requirements for modifications to existing
conditional use permits.

9-24-35: KENNELS, BOARDING:
A.

Shall adhere to the provisions of this title and to those contained ill Title 5, Chapter 1 of this code

B.

Adequate fencing shall be provided to restrain aniinals from running at large. At a minimum, the ani~nals
shall be enciosed within asix foot (6') fence or wall. Eleciroilic fences shall not be used as the sole neth hod of
restraining animals. In residential districts, visual screening shall be required to buffer adjacent land uses.

C.

Five percent (5%) of the building floor area, excluding the kennel area, may be used for related retail
sales.

D. A groo~ningfacility is allowed, but not to occupy more than thirty five percent (35%) of the building floor
area, excluding the keimel area.

9-24-36: SCHOOLS, PUBLIC AND PRIVATE:
A.

The applicant shall provide written documentation that the facility meets the minirni~msite area guidelines as
established by the Idaho state depart~neiitof education.
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B.

The Applicant shall provide written documentation that the facility meets the minimum site area for sewage
disposal.

C.

Access shall be from a public road.

D.

No elementary, middle, or junior high schools shall abut a commercial or industrial district

E.

No school shall be located in a floodplain or adjacent to n hazardous land use.

F.

1\11structures shall meet a minimum setback of forty feet (40') from any public street and thirty feet (30') from
any other property line.

9-24-37: INDOOR COMMERCIAL RIDING ARENA O R EQUINE TRAINING CENTER OR FACILITY
(INCLUDES BOARDING STABLES):
A.

The riding arena is for private use, but is enclosed within a structure that exceeds twenty four feet (24') in
height and/or the total area of the structure exceeds two thousand (2,000) square feet.

B.

The riding arena can be rented by an individual or group

C.

Spectator seating for more than fifly (50) people is provided at the arena.

D.

Retail sales accessory to the stable or riding arena are conducted on site.

E.

Group lessons are provided to the general public for a fee.

F.

All commercial riding arenas shall provide sufficient parking and turnaround areas for horse trailers. Such
areas shall be designed to preclude vehicles frorn backing out into a roadway,

G.

The minimum property size for commercial riding arenas shall be five (5) acres,
[Moved

lo Section 2

of ihe Ordinance (Repealer, Severability, Effective Date) - see below]

SECTION 2. REPEALER, SEVERABILITY, EFFECTIVE DATE:
A.

Repeal Of Existing Ordinances. The provisions of this Ordinance serve to repeal and replace the portions of
rs
375 and 388 in conflict herewith.
Kootenai County Zoning ~ r d i n a n c e ~ u m b e348,357,

B.

Severability. Should any section, clause, or provision of this Ordinance be declared by a court of appropriate
jurisdiction to be invalid, the same shall not affect the validity ofthe Ordinance as a whole, or any part thereof,
other than the part declared to be invalid. Any remaining provisions shall be read to give effect to the spirit of
this Ordinance prior to removal of the provisions declared invalid.

C.

Effective Date. This Ordinance shall take effect and be in full Force upon its passage, approval, and
publication in one (1) issue of the Coeur JXlene Press.

May 24,2007
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DATED this 24th of May 2007
KOOTENAI COUNTY
BOARD OF COMMISSIONERS

ATTEST:

W. Todd Tondee, Commissioner

May 22,2007
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NOTICE OF ORDINANCE ADOPTION
The Board of Commissioners of Kootenai County, Idaho, hereby gives notice of the
adoption of Kootenai County Ordinance No. 401. The full text of theordinance addresses the
following subject:

Case Nu. OA-133-06 (Zoning Ordinance Text Amendments), Amending the following Chapters and
Sections of Title 9, Kootenai County Code, as amended: Chapter I, adding Title, Authority and
Applicability; Chapter 2, Section 9-2-2, Corrections to formatting, Accessory Living Unit requirements,
clarifying the numbering of each requirement, clarifying requirements for measuring the square feet of the
accessory living unit, amending the site plan size for accessory living unit applications from I I x 17 to
8% x I I, amending the definition of roof sign; Chapter 6, Section 9-6-5, adding personal storage
buildings as an allowed use on property less than five acres; Chapter 13, Section 9-132, adding personal
storage buildings as an allowed use on property less than five acres, adding farming as an allowed use on
property less than five acres; Section 9-13-5, adding subdivisions as defined in the Kootenai County
Subdivision Ordinance, providing severability; repealing conflicting Ordinances; and providing an
effective date.
The full text of Ordinance No. 401 is available at the Kootenai County Building and Planning
Department, 451 Government Way, Coeur d'Alene, Idaho 83814, weekdays, from 7 a.m. to 4 p.m.
This Ordinance shall take effect and be in full force upon its passage, approval, and publication in one (1)
issue of the Coeur d Nene Press.
ADOPTED this 24th day of May 2007
KOOTENAI COUNTY

ATTEST:

CERTIFICATION

I hereby certify that the attached Notice of Ordinance Adoption contains a true and complete
summary of Ordinance .No. 401 of Kootenai County, Idaho, and that the attached summary provides
adequate notice to the pubiic of tile conients of said Cidinaficc.

APPENDIX B
Kootenai County Subdivision Ordinance
Ordinance No. 394

ICOOTENAI COUNTY SUBDIVISION ORDINANCE NO. 394
CASE NO. OA-130-06 (Subdivision Ordinance Text Amendments)
Title 10, Kootenai County Code
TABLE OF CONTENTS
CHAPTER 1- GENERAL PROVISIONS
Section 10-1-1 Title
Section 10-1-2 Authority
Section 10-1-3 Purpose
Section 10-1-4 Definitions
Section 10-1-5 Acronyms
Section 10-1-6 Applicability and Exemptions
CHAPTER 2 - APPLICATION REQUIREMENTS AND APPROVAL PROCEDURES
Section 10-2-1 Major Subdivision
A. Application Requirements - Preliminary Subdivision Approval
B. Application Requirements - Final Subdivision Approval
C. Approval Process and Requirements
Section 10-2-2 Minor Subdivision
A. Application Requirements
B. Approval Process and Requirements
Section 10-2-3 Minor Re-plats and Amendments
A. Application Requirements
B. Approval Process and Requirements
Section 10-2-4 Plat, Right-of-way or Easement Vacation
Section 10-2-5 Time Extension for Preliminary Subdivision Approval
A. Application Requirements
B. Approval Requirements
Section 10-2-6 Condition Modification
A. Application Requirements
B. Approval Process and Requirements
CHAPTER 3 - DESIGN, IMPROVEMENT AND MAINTENANCE REQUIREMENTS
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D. Easements and Rights-of-way
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F. Roads and Trails
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Section 10-3-4 Financial Guarantees
A. Financial Guarantee in Lieu of Improvements
B. Warranty
C. Subdivision Completion and Warranty Agreements
D. Types of Financial Guarantees
E. Failure to Complete Improvements
F. Release of Financial Guarantee
CHAPTER 4 - CONSERVATION DESIGN SUBDIVISIONS AND BONUS DENSITY
Section 10-4-1 Conservation Design Subdivisions, Purpose
Section 10-4-2 Bonus Densities
Section 10-4-3 Green Space
Section 10-4-4 Public Access
Section 10-4-5 Conservation Design Procedure
Section 10-4-6 Additional Requirements for Conservation Design Subdivisions
Section 10-4-7 Conservation Design Subdivisions Without Bonus Lots
Section 10-4-8 Ownership Options for Green Space
CHAPTER 5 -ADMINISTRATION
Section 10-5-1 General Administrative Authority and Requirements
A. Fees
B. Forms
C. Adoption of Criteria for Supporting Documents
D. Interpretation
E. Right to Inspect
F. Amendments
G. Penalty for Sale of Un-platted Lots
H. Mediation
Section 10-5-2 Administrative Appeal
Section 10-5-3 Enforcement
A. Unlawful Land Division and Site Work
B. Criminal Penalties
C. Civil Enforcement
D. Stop Work Order
E. Withholding of Permits
F. Processing of Applications
Section 10-5-4 Sunsetting of Unrecorded Plats
Section 10-5-5 Repealer, Severability, Effective Date
A. Repeal of Existing Ordinance
B. Severability
C. Effective Date
Appendix A
Appendix B
Appendix C
Appendix D

APPENDICES
Fire Mitigation Plan Requirements
Minimum Requirements for Documents Establishing Cooperative Corporations
Minimum Requirements of Subdivision Completion and Warranty Agreements
Minimum Requirements for Conservation Easements
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Form and Content of Subdivision Plat
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An Ordinance in and for the unincorporated areas of Kootenai County, Idaho, amending the followi~~g
sections of Kootenai County Ordinance Number 344: to clarify definitions of colnmon driveway, gated
community and Wetland Specialist, 1.06 (B) Exemptions, 2.01 (A) Application Requirements- Preliminary
Subdivision Approval, 2.01 (B) Application Requirements- Final Subdivision Approval, Table 2-1, 2.01 (C)
Approval Process and Requirements, 2.02 Minor Subdivisions, 2.01 (B) Approval Process and
Requirernenis, 3.01 (Bj Leveis of Utilities and Services, 3.01 (E) Subdivision and Lot Design, 3.01 (E)
Roads and Trails, 4.01 Bonus Densities, 4.04 Conservation Design Procedure, 4.05 Additional Requirements
for Conservation Design Subdivisions, and renumbering sections and making stylistic changes in language
for purposes of codification; adding Appendix E, Natural Resources Report and Map- Requirements for
Bonus Densities with Conservation Design Subdivisions; establishing subdivision regulations; providing
purposes, definitions, and applicability; application requirelnents and approval procedures; design,
improvement and maintenance requirements; standards for Conservation Design Subdivisions;
administration and enforcement procedures; Appendices; repealing conflicting Ordinances; providing for
severability; providing an effective date.
NOW TEDEREFORE BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF
KOOTENAI COUNTY, IDAHO:
SECTION 1. That former Titles 10A and IOB, Kootenai County Code, be, and the sarne are hereby
combined as Title 10, Kootenai County Code, the provisions of which shall read as set forth in this
Ordinance.
SECTION 2. That Kootenai County Ordinance No. 344, adopted on December 29,2004, be, and the same
is hereby designated as Title 10, Kootenai County Code, and is hereby amended to read as follows:

CHAPTER 1
GENERAL PROVISIONS
Section 10-1-1
Section 10-1-2
Section 10-1-3
Section 10-1-4
Section 10-1-5
Section 10-1-6

Title
Authority
Purpose
Definitions
Acronyms
Applicability and Exemptions

10-1-1: TITLE:
This Title shall be known as the Subdivision Ordinance afKootenai County, Idaho.
10-1-2: AUTHORITY:
These regulations are authorized by Title 31, Chapter 7, Title 50, Chapter 13, and Title 67, Clrapter 65 of
Idaho Code; and Article 12, Section 2 of the Idaho Constitution, as amended or subsequently codified.
10-1-3: PURPOSE:
The purpose of this Title is to promote and protect the health, safety, and general welfare of the public and
to:
Ensure that development is in confonnance with Idaho Code, with the goals and policies of the
Kootenai County Comprehensive Plan, with the requirements of County ordinances, and with the
requirements of other agencies.
Provide for orderly development of land.
Ensure that development mitigates negative environmental, social and eco~~omic
impacts.
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.

Create buildable lots of reasonable utility and livability.
Preserve, protect and enhance ground and surface water quality.
Establish a transportation system for vehicles, bicycles and pedestrians that is safe, efficient, and cost
effective and that minimizes congestion.
Provide for adequate and affordable fire, water, sewer, stormwater and other services.
Encourage the conservation of open space and environmentally sensitive areas.
Provide for the administration of these regulations.

10-1-4: DEFINITIONS:

Words used in the present tense include the future tense. Words used in singular number include the plural,
and vice versa. The word "shall" and "must" are mandatory, and the word "may" indicates the use of
discretion. Unless clearly stated otherwise, the following words and phrases shall have the following
meanings:
Affected Person -One having an interest in real property that may be affected by a decision.
Agent - One who acts for or in the place of another.
Agency - Any city or political subdivision of the State, including but not limited to counties, school districts,
highway districts, any agency of State government, and any city or political subdivision of another state.
Amended Plat - A plat that has minor corrections or modifications.
Approach -An access point onto a public or private road.
Best Management Practices (BMP's) - Land management practices, approved by the State of Idaho or
other Idaho public agency, designed to minimize the discharge of sediment and other pollutants. These
include, but are not limited to, the Idaho Forest Practices Rules, the Rules Governing Solid Waste
Management, the Rules for Individual and Subsurface Sewage Disposal Systems, the Rules and Minimum
Standards fir Stream Channel Alterations, the Rathdmm Prairie sewage disposal and critical materials
regulations, the Rules Governing Exploration and Swface Mining Operations in Idaho, the Idaho Well
Construction Standards Rules, the Rules Governing Placer and Dredge Mining in Idaho, the Rules
Governing Dairy Wastes, Best Management Practices for Containing Critical Materials During Above
Ground Storage and Handling, and the Catalog of Storm Water Best Management Practicesjbr Idaho Cities
and Counties.
Board - The Kootenai County Board of Commissioners.
Building Envelope - A designated area, shown on a plat, within which all structures must be located.
Conservation Design Subdivision - A subdivision design that maximizes the conservation of open space
and the natural, cultural or historic characteristics of an area. The subdivision name for a conservation
design subdivision will be followed by the suffuc "CDS".

-

Conservation Easement A non-possessory interest of a holder in real property, imposing limitations or
affirmative obligations for retaining or protecting natural, scenic, or open space values of real property; for
assuring its availability for agriculture, forest, recreation or open space use; for maintaining or enhancing air
or water quality; or for preserving the historical, architectural, archeological or cultural aspects of real
property (Idaho Code $55-2101).
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Conservation Organization - A charitable corporation, association, or trust, whose purposes or powers
include: a) retaining or protecting the natural, scenic, or open space values of real property for agriculture,
forest, recreation, or open space use, b) protecting natural resources, c) maintaining or enhancing air or water
quality, or d) preserving the historical, architectural, archaeological, or cultural aspects of real property.
Conservation organizations are allowed, by Idaho Code, to be the holders of conservation easements (Idaho
Code $55-21Gij.
Contiguous - Sharing a mutual boundary line.
Conveyance - The transfer of title, or grant of an interest in land, by the owner. Conveyances may include
land, easements, and rights-of-way transferred to either public or private entities.
Cooperative Corporation - Any nonprofit corporation, operating on a cooperative basis, owned, operated,
organized and maintained by its members, for the purpose of providing goods or services to its members.
Design Professional - An individual wit11 specialized knowledge and experience, who is qualified to develop
plansfor various components of a subdivision development. With regard to stonnwater plans, the design
professional must meet the definition found in the Kootenai County Site Disturbance Ordinance.
Department - Kootenai County Building and Planning Department.
Director - The Director of the Kootenai County Building and Planning Department or their designee.
Drainageway - A water course that does not meet the definition of a Class I or Class I1 stream.
Driveway - A means of vehicular access from a public or private road to a lot or parcel of land.
Driveway, Common - A driveway that provides vehicular access from a public or private road to not more
than four lots or parcels of land.
Easement - A right of use, falling short of ownership, usually for a certain stated purpose (Idaho Code $501301).
Final Plat - The final drawing of a subdivision and associated conveyances, to be recorded as a public
document.
Financial Guarantee - An irrevocable letter of credit, cash deposit, bank account, or surety bond, pledged to
secure the performance of an obligation.
Fire District - A structural fire protection district.
Frontage - The portion of a lot that is contiguous with the road used to access the lot.
Functional Classification - The classification of roads based on their function, with respect to both mobility
and access. Functional classifications include interstates and state highways, principal and minor arterials,
collectors and local streets.
Gated Community - A form of closed community with more than ten residential lots, characterized by a
controlled entrance for pedestrians, bicycles, and automobiles, may be staffed by full-time, private security
guards, may lead into one or more small residential streets, with walls or fences surrounding the perimeter of
the entire development. Many gated communities may have various ainenities which make it possible for
residents to stay within the coinmunity for day-to-day activities.
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Grade - Ground level. Also, the slope of a road specified in percent (%).
Green Space - Land meeting the definition of Green Space in Chapter 4 ofthis Title.
Gross Acreage - The size of a lot or parcel including one-haif ( I L ) of adjoining rights-of-way.
Hearing Body - The entity charged with the conduct of a public hearing and a decision or recommendation
on an application. The hearing body may be a Hearing Examiner, the Planning Commission or the Board of
County Commissioners.
Hydrologic Protection Area - The area adjoining a lake, river, stream, wetland, water course or
drainageway that must be reserved and shown on the plat. The purpose of this area is to protect downstream
property owners and water resources from increased or decreased flows, to prevent sedimentation, to
promote good water quality, and to protect fish and wildlife habitat.
Infrastructure - Support facilities for a subdivision including, but not limited to, water, sewer, road, fire
protection, stormwater and utility systems. This term includes both project support facilities, and public
system facilities serving the area.
Ladder Fuel - Shrubs, brush and woody debris that can carry a fire into the tree canopy.

-

Lake A body of perennial, standing open water, larger than one (1) acre in size. Lakes include the bed,
banks and wetlands below the ordinary high water mark. Lakes do not include drainage or inigation ditches,
farm or stock ponds, settling or gravel ponds.

-

Land Disturbing Activity Any man-made change to the land surface, includjng the removal of vegetation
and topsoil, filling, and grading, but not including landscaping or agricultural land uses such as planting,
cultivating and harvesting of crops or trees.
Large Organic Debris (LOD) - Live or dead trees, and parts or pieces of trees that are large enough or long
enough, or sufficiently buried in the stream bank or bed, to be stable during high flows. Pieces longer than
the channel width, or longer than twenty (20) feet, are considered stable. LOD creates diverse fish habitat
and stable stream channels by reducing water velocity, trapping stream gravel and allowing scour pools and
side channels to form.
Lot - A legally created, platted parcel of land.

-

Major Subdivision A subdivision that proposes to: a) create five (5) or more lots, orb) re-divide land that
has been subdivided in the previous five (5) years, when the two subdivisions together will create five or
more lots, or c) create 2-4 lots with shared infrastructure or improvements, or a water system that requires
engineering, that must be constructed to meet the requirements of the County or other agencies.
Maintenance Entity - An organization, such as a homeowners association, that provides maintenance for
land, infrastructure or shared improvements within a subdivision.
Minor Subdivision - A subdivision that proposes to create four (4) or fewer lots, with no shared
infrastructure or improvements other than a water system and/or a common driveway that does not require
engineering that must be constructed to meet the requirements of the County or other agencies. Property that
has been subdivided with'm the previous 5 years cannot be re-divided as a minor subdivision, except when
the two subdivisions together will create four or fewer lots.
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Mitigate - To cause to become less harsh or hostile, to make less severe, or to lesson the negative
consequences of an action.
Natural Slope - The slope of the land prior to any man-made disturbance.
Net acreage -TIE size of a lot or parcel excluding adjoining rights-of-way
Ordinary High Water Mark - The mark on the bed and banks of water courses, where the presence and
action of waters are so coininon and usual, and so long continued in ordinary years, as to impart upon the soil
and vegetation a character distinct from that of the abutting upland.
Parcel - A piece of land that is separately described in a deed of conveyance. Parcel boundaries, as used in
this Title, may or may not coincide with parcel boundaries as assigned by the Kootenai County Assessor.
Perpetual - Continuing forever, valid for all time.
Plat - A map or drawing of a subdivision of land into lots, blocks, and roads, along with associated
conveyances, to be filed as a public document.
Preliminary Subdivision Plan - A map or drawing illustrating a preliminary subdivision proposal.
Professional Forester - An individual with at least a bachelor's degree in forestry.
Professional Wildlife Biologist - An individual with at least a bachelor's degree in wildlife biology.
Planned Unit Development - A Planned Unit Development (PUD) is an integrated design for development
of residential, commercial or industrial uses, or combinations of uses, under single ownership or control, in
which the standards of the Zoning Ordinance may be varied. PUD's allow flexibility and creativity in site
and building design and location, in accordance with an approved plan, and the goals and policies of the
Zoning Ordinance and Comprehensive Plan.
Rathdrum Aquifer - A groundwater aquifer located beneath the Rathdrum Prairie in Northern Kootenai
County. The official boundary of the Rathdrum Aquifer is designated in the February 9, 1978 Federal
Register, Vol. 43, No. 28, and is depicted on an associated map published by the Environmental Protection
Agency.
Replat - The process by which a previously recorded subdivision plat, or portion of a plat, is modified.
Right-of-way - Land conveyed to t l ~ epublic and under the jurisdiction of a public highway agency.
Road, Public - A travel way for vehicles, owned andlor maintained by a public agency.
Road, Private - A travel way for vehicles, that is not owned or maintained by a public agency.
Sanitary Restrictions - Water and sewer requirements imposed on a subdivision plat per Idaho Code $501326.
Sensitive Areas - Sensitive areas are defined as a) land in, or within 300 feet of wetlands, streams, or lakes,
b) areas where the water table is within 6 feet of ground surface at any time of the year, c) areas with slopes
225% or that exhibit signs of instability, d) habitat for rare, threatened or endangered plants or animals, e)
areas where the ground surface is within 50 feet of an unconsolidated, sand or gravel aquifer, and f) areas of
special flood hazard (flood zones).
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Sewage Disposal System - A system of piping, treatment devices, receptacles, structures, or areas of land
designed, used or dedicated to convey, store, stabilize, neutralize, treat or dispose of wastewater. This
definition includes individual sewage disposal systems such as a septic system and drainfield.
Slope - An incline, described by the vertical change in elevation that occurs in 100 feet of horizontal distance
(rise divided by run), expressed in percent (%). Slope is measured perpendicular to the contour of the land,
and is the maximum incline for a given area.
Stream - A nat~~ral
water course of perceptible extent, with definite beds and banks, which confines and
conducts continuously or intermittently flowing water. Definite beds are defined as having a sandy or rocky
bottom which results from the scouring action of water flow.
Cfass I - A stream used for domestic water supply, or which is important for the spawning, rearing or
migration of fish. Such waters will be considered to be class I upstream from the point of domestic
diversion for a minimum distance of 1,320 feet.
Class I1 - Usually headwater streams or minor drainages that are used by only a few, if any, fish for
spawning or rearing. Where fish use is unknown, streams shall be considered Class I1 where the total
upstream watershed is less than two hundred forty (240) acres. The principal value of Class I1 streams
lies in their influence on water quality and quantity in class I streams.
Structure - That which is built or constructed.
Substantial change - Any change that will likely cause a material or directly relevant bearing on the
decision making process or the public's, or an agency's, reasonable expectation of information provided
at the time of application.. Additionally, for purposes of this section, any change in the number or
configuration of lots may constitute a substantial change.
Subdivision - The division of land into two or more lots or parcels of land by recording a deed or plat.
Topography - The configuration of the ground surface.
Topographic M a p - A map with lines of equal elevation, showing the relief and configuration of the ground
surface.
Utility - A service provided to a subdivision, including water, telephone, power, cable, sewer and stormwater
treatment and disposal.
Unobtrusive - Inconspicuous, not prominent.
Vested - Guaranteed as a legal right. The right to have a subdivision application processed according to
regulations in place at the time a complete application was submitted.
Water System - A system of wells, pumps, piping, treatment devices, receptacles, and structures, designed,
used or dedicated to obtain, convey, treat, or store water. A shared water system is a system that serves two
or more lots within a subdivision.
Watershed - The surrounding land areas from which water drains to a given point.
Wetlaud - Those areas that are inundated or saturated by surface or ground water, at a frequency and
duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation
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adapted for life in saturated soil conditions. Wetlands generally include swamps, marches, bogs and similar
areas.
Wetland Specialist - A specialist in the field of wetlands delineation and assessment. A wetlands specialist
has the ability to delineate wetlands, assess the functioii and value of particular wetlands, and provides
assislance with wetland reguiations and permits including tile completion of application and permit forms,
and provide technical advice about avoidance, ~niiiilnizationand compensatory mitigation of effects to
wetlands. A wetlands specialist shall have at a ~ninimumof a Bachelors of Science degree from an
accredited university in biology, botany, ecology or a similar related field and a minimum of two years full
time field wefk experience as a wetlands professional or additional education that includes completion of a
wetland-specific training program. This field experience may be in the form of certification from the Society
of Wetlands Specialists or a list of accepted and approved plans from the U.S. Army Corps of Engineers or
other applicable local, state or federal agencies. Any additional education or trainiog sl~allinclude
comprehensive information on wetland hydrology, hydric soils and liydrophtic vegetation. Experience in
wetland .delineation should include delineating wetlands using state or federal regulatory manuals, preparing
wetlands delineation reports as outlined by state or federal regulations, conducting wetland function and
value assessments, and developing and implementing mitigation plans.
Will Serve Letter - A written statement from the owner of a water and/or a sewage system indicating that
the system has the capacity to provide water or sewage service, and that the owner is willing to provide
service, to all of the lots in the proposed subdivision.
10-1-5: ACRONYMS:

I

BMP's
CC&R's
DEQ
EMS
EPA
P.G.
IDL
IDWR
ITD
NPDES
P.E.
PHD
PUD

Best Management Practices
Covenants, Conditions and Restrictions
Idaho Department of Environmental Quality
Emergency Medical Service
U.S. Environmental Protection Agency
Professional Geologist
Idaho Department of Lands
Idaho Department of Water Resources
Idaho Transportation Department
National Pollution Discharge Elimination System
Professional Engineer,
Panhandle Health District
Planned Unit Development

10-1-6: APPLICABILITY AND EXEMPTIONS:
A.

Applicability -These regulations apply to the division of land into two (2) or more lots or parcels, and
to the reconfiguration, combination or change in status of a platted lot or right-of-way (e.g. conversion
of a utility lot to a building lot), within the unincorporated areas of Kootenai County, unless otherwise
specified by an Area of City Impact ordinance adopted pursuant to Idaho Code $67-6526.

B.

Exemptions

I

1.

I

The following divisions of land are exempt from the requirements of this Title. Parcels of land
created under these provisions will be recognized as separate pieces of property on the day the
instrument creating them is recorded.
a.

Divisions made for cemeteries or burial plots when used for that purpose.
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b.

Divisions resulting from the conveyance of a parcel of land to a taxing district,
government agency, or utility regulated by the Public Utilities Cornmission, providing the
parcel will not be used for habitable structures such as offices or service centers. Divisions
used for the purpose of housing emergency service responders such as fire stations, police
stations or ambulance services are permitted.

c.

Divisions resulting from the conveyance of land to a conservation organization, providing
the land is conveyed as one parcel, and a conservation easement meeting the requirements
of Appendix D, is recorded on the parcel. Any further divisions must be in accordance
with this Title.

d.

Adjustments to platted lot lines, or to a combination of the boundary lines of platted and
legally created, un-platted parcels providing: a) no additional lots or parcels are created, b)
the lots or parcels are changed less than 20% from the original platted lot boundary, c) the
resulting lots meet the minimum size for the zone and are otherwise in conformance with
all County ordinances, d) the lot line adjustment does not result in lots separated by a
right-of- way or road and e) a statement is included on the deed of conveyance indicating
that the instrument is being recorded for lot line adjustment purposes, and that the property
being transferred is not a separate, buildable lot. Lot line adjustments that do not meet
these requirements must go through the replat or minor replat process.

e.

Boundary line adjustments to legally created, un-platted parcels, providing: a) no
additional parcels are created, b) the resulting parcels meet the minimum size for the zone
and are otherwise in conformance with all County ordinances, and c) the boundary line
adjustment does not result in lots separated by a right-of-way or road. A parcel of land
that is not buildable because it does not conform to County ordinances, or was created
improperly, cannot be converted to a buildable parcel through a boundary l i e adjustment.
Note: Lot and boundary line adjtrstments are accomplished by recording a deed of
conveyance for the property that will be transferred, and then, for the receiving parcel,
recording a second deed describing the new, exterior parcel boundaries (so that an
additional parcel of land is not inadvertently created).

f.

For original parcels of land, division into a maximum of four (4) parcels, providing each
parcel is at least twenty (20) acres in size, the parcels are in conformance with all County
ordinances, and providing each parcel has a recorded access easement to a public road.
One-half (112) of adjoining rights-of-way may be included in acreage calculations. For
purposes of determining eligibility for this exemption, acreage that has not been surveyed
may be based on the aliquot parts of the section of land in which the parcel is located. For
example, one-half (112) of a quarter quarter section will be considered to be 20 acres.
Surveying will, however, be required for any subsequent divisions of land, and the parcels
created will then be required to meet minimum lot sizes.
An original parcel of land is one that was separately described in a deed of conveyance
prior to May 14, 1974, and was held as an individual parcel (it was not combined by deed).
For original parcels less than eighty (80) acres in size, a maximum of one parcel may be
created for each twenty (20) acres. For example, on a 60-acre original parcel, a maximum
of three 20-acre parcels may be created. To receive this exemption, the property owner
must provide documentation verifying that these requirements have been met, and that the
exempt land divisions have not been previously taken.

g.

Divisions made pursuant to a Last Will and Testament, following the death of the property
owner, providing no more than four (4) parcels are created, each parcel has a recorded
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access easement to a public road, and each parcel meets the minimum size for the zone and
is otherwise in conformance with all County ordinances.
h.

2.

Division resulting from the exercise of eminent domain. Per Idaho Code 967-6527, this is
not a violation of this Title.

Parcels of land created by court order, not associated wit11 a Last Will and Testament, will not be
eligible for building permits until the subdivision is approved, and a plat is recorded in
conformance with the procedures of this Title.

CHAPTER 2
APPLICATION REQUIREMENTS AND APPROVAL PROCEDURES
Section 10-2-1 Major Subdivision
A. Application Requirements - Preliminary Subdivision Approval
B. Application Requirements - Final Subdivision Approval
C. Approval Process and Requirements
Section 10-2-2 Minor Subdivision
A. Application Requirements
B. Approval Process and Requirements
Section 10-2-3 Minor Re-plats and Amendments
A. Application Requirements
B. Approval Process and Requirements
Section 10-2-4 Plat, Right-of-way or Easement Vacation
Section 10-2-5 Time Extension for Preliminary Subdivision Approval
A. Application Requirements
B. Approval Requirements
Section 10-2-6 Condition Modification
A. Application Requirements
B. Approval Process and Requirements
10-2-1: MAJOR SUBDIVISION:
A Major Subdivision is one that proposes to: a) create five (5) or more lots, orb) re-divide land that has been
subdivided in the previous five (5) years, when the two subdivisions together will create five or more lots, or
c) create 2-4 lots with shared infrastructure or iinproveinents, or a water system that requires engineering,
that must be constructed to meet the requirements of the County or other agencies.

A.

Application Requirements - Preliminary Subdivision Approval
The subdivision application and plat contain the information that the hearing body and Board need to
make a decision on the proposal. To gain approval, adequate inforination must be provided to
demonstrate that the project can meet the requirements of the County and of other agencies.
For prelilninary subdivision approval, the applicant is required to submit one complete application
packet to the County, plus additional packets for each agency/ organization reviewing the proposal.
The Director determines which agencies will receive applications and the County will forward the
application packets to those agencies. An Applicant may request that an incomplete application be
accepted by submitting a letter stating which items are missing, and giving a detailed explanation and
rationale for the incomplete submission. If the Director determines that the inforination is not
Ordinance No. 394 (Subdivision Ordinance Text Amendments)
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necessary to establish conformance with the required findings (Section 10-2-l(C)(l)(k), he may
approve the request, the application will be deemed to be complete, will be vested under current
ordinances, and will be processed. If the Director denies the request, the application will not be
processed or scheduled for public hearing until it is complete. This determination may be appealed in
accordance with Section 10-5-2. An application shall be governed by the rules and policies in effect
on the day a complete application is submitted to the Department.
The following items constitute a complete application for preliminary approval of a major subdivision,
with the required elements of agency packets identified by a symbol. (Items shown with a are
required for minor subdivision applications, which are explained in Section 10-2-2).

*

*+

1.

Auulication Form - completed application form with property owners' signatures or a
notarized letter from the property owners' authorizing the applicant to file the subdivision
application.

2.

t Completed check list of application requirements.

3.

t Fees. as ado~tedbv Board Resolution.

4.

+Title Reuort or similar document containing the legal description, ownership and easements for
the property (two copies).

5.

*Large plan and suuulemental paves - must meet the requirements outlined in Table 2-1 (three
copies for the County, two for highway district, one for other agencies).

6.

Small Plan - 11" x 17" copy of the plan and supplemental pages.

7.

Surrounding Areal Adjoining Subdivisions Map - scale not less than I"= 40V, showing adjoining
subdivisions; street and lot layout sufficiently distant from the project to illustrate the
relationship to proposed streets and lots; neighboring land owned by the same applicant; and
surrounding properties within % mile or 2 parcels (whichever is greater) in every direction (three
copies).

8.

6 +- at least six pictures of the site, taken at various angles, depicting the general
character of the site, accompanied by a map showing the location and orientation of the photos.

9.

*+Narrative - listing the acreage of the subdivision; the number of lots proposed; the location,
approximate dimensions, and intended use of any nonresidential lots (e.g. for utilities, schools,
churches, parks or open space); the characteristics of the site, including existing vegetation, soils
and wildlife; what is proposed for water, sewer service, roads, trails or other improvements;
plans for preserving land for timber, agriculture, recreation, wildlife or other open space uses;
proposed phasing; proposed conveyances, including conservation easements; special design
features of the subdivision such as clustering of lots or conservation design; the proposed
completion schedule; and proposed methods of ownership and maintenance of open space,
shared infrastructure and improvements. As part of the application narrative, a qualified
professional engineer, land surveyor, biologist-or other qualified-professional with expertise in
the initial determination of wetlands, must provide a written statement regarding the presence or
absence of wetlands on the property, and the applicant must identify sensitive areas, as defined
by this Title.
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10.

+Groundwater aoantiQ - adequate information must be provided to ensure that new or existing
wells will provide sufficient water for the subdivision, without negatively affecting nearby
property owners. The following are required:
a.

Subdivisions served by a well on each lot: Documentation by an Idaho licensed
professional engineer (P.E.) or geologist (P.G.) that the aquifer proposed for water supply
has sufficient production capability to provide drinking water to all of the lots in the
proposed subdivision, and that a location is available within each lot for installation of a
well without conflicting with proposed sewage systems.

b.

Subdivisions served by a new water system serving from two to nine lots: Documentation
by an Idaho licensed P.E. or P.G. that the sources proposed for water supply have
sufficient production capability to provide drinking water to the lots in the proposed
subdivision.

c.

Subdivisions served by a new public drinking water system: DEQ written approval of an
engineering report prepared by an Idaho licensed P.E. or P.G. demonstrating that an
adequate water supply is available to meet the estimated demand for water from the lots in
the proposed subdivision.

d.

Subdivisions served by connection to an existing public water system: A letter from the
owner of the system indicating it has sufficient reserve production capacity to supply water
to the lots in the proposed subdivision.

At a minimum, available well logs within one-half (112) mile of the boundary of the site must be
provided as part of the above submittals. For residential uses, 1,500 gallons per day, with a
minimum flow of 5 gallons per minute for four hours, per residence, will be considered adequate
if no more than one-half (%) acre of property will be irrigated. For low flow wells, storage may
be provided to meet this requirement. If approved by the Idaho Department of Environmental
Quality, other methods of estimating water demand may be used, including the Washington State
Water Systenz Design Manual. If confonnance with these requirements is questionable, the
Applicant shall secure an option for a secondary water source that does meet the requirements.
If necessary to demonstrate compliance, the Director may require additional information, such as
historic and current static water levels in the area (two copies).
11.

+Conceptual Site Disturbance and Stormwater Plan - a plan, developed by a design professional,
proposing suitable methods and locations for stonnwater treatment systems. Proposed systems
must conform to the Kootenai County Site Disturbance Ordinance, associated resolutions, and
approved best management practices (BMP's), such as the State of Idaho Catalog of Storin
Water Best Managenzcnt Practicesfor Idaho Cities and Counties. If slopes, soils, groundwater
or other conditions may not meet the design parameters of proposed BMP's, the Director may
require that test holes be evaluated to determine soil types in the vicinity of the stormwater
systems. Test holes that have been examined by the Panhandle Health District for sewage
if they are in the vicinity of the
disposal suitability may be used to fulfill this requireme~~t,
proposed stormwater systems. Otherwise, test holes must be evaluated by a soils expert, or an
Idaho licensed civil or geological engineer having sufficient education and experience to prove
competency in the field of geotechnical engineering (four copies). For minor subdivisions, wlien
land disturbing activity is proposed in areas where the natural slope is less than IS%, a
Conceptual Site Disturbance and Stormwater Plan does not need to be submitted as part of the
application package.
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B.

12.

+Conceotual Engineering Plan - When land disturbing activity is proposed in areas where the
natural slope equals or exceeds 15%, the Director may require a conceptual engineering plan as
part of a subdivision application. The plan shall be developed by an Idaho licensed civil
engineer, and shall depict proposed building sites, road and driveway grades, profiles and cross
sections, and the slope and location of cuts and fills. The purpose of this plan is to demonstrate
the feasibility of the proposed subdivision design and to illustrate the nature and extent of earth
work required for site preparation and construction, (four copies).

13.

Traffic Imvact Study - when requested by a road agency or the Director. This study shall
include: a) existing traffic counts and level of service on adjacent and nearby streets, b) vehicle
trips that will he generated by the development, c) the effect the subdivision will have on the
level of service on affected streets, d) the effect added traffic will have on signals, turn lanes, or
other transportation infrastructure, e) improvements needed to maintain adequate levels of
service, and f ) any other information required to evaluate impacts to the transportation system
(three copies).

14.

+Geotechnical Analysis - for proposed building sites, roads, driveways or other development
where the natural slope equals or exceeds IS%, where there is a high water table (within 6 feet of
ground surface at any time of year), where soils are highly erodible, or where there are scarps,
slumps, seeps or other geologic features that may he unstable, as determined by the Director.
The geotechnical analysis shall be stamped and signed by an Idaho licensed civil or geological
engineer having sufficient education and experience to prove competency in the field of
geotechnical engineering. The geotechnical analysis shall explain the geologic and hydrologic
features of the area, shall evaluate the suitability of the site for intended uses, shall identify
potential problems relating to the geology and hydrology, shall summarize the data upon which
conclusions are based, and shall propose mitigation measures (two copies).

15.

+Wetland Delineation and Analvsis - If National Wetlands Inventory maps show wetlands on
the site, or if soil survey maps indicate the presence of hydric soils, or if a qualified professional
or the Director determine there may be wetlands on the site, a more detailed delineation and
classification shall he provided and shown on the supplemental page of the plan. The wetlands
delineation must be provided by a qualified professional, which includes but is not limited to
professional engineer, landscape architect or wetlands specialist in accordance with the Corps of
Engineers Wetlands Delineation Manual and the Classification of Wetlands and Deepwater
Habitats of the United States, published by the U.S.Dept. of the Interior, Fish and Wildlife
Service. In addition to delineating the boundaries and classifying the wetland, the professional
must provide a report explaining the likely impacts of the project on the wetland, and
recommend actions to mitigate the impacts and preserve the wetland plants and animals.

16.

Existing Resources ReportISite Analysis Map, as delineated in Appendix E (only required for
conservation design subdivisions requesting bonus lots) - The report must be prepared by a
landscape architect in consultation with a professional wildlife or conservation biologist or the
Idaho Department of Fish and Game. The map must be prepared by a landscape architect in
consultation with a professional wildlife or conservation biologist or the Idaho Department of
Fish and Game, and shall be shown as a supplemental page to the plan at a scale between I"= 40'
and I"= 100'.

Application Requirements - Finat Subdivision Approval
The following items constitute a complete application for final approval of a major subdivision. The
Applicant is required to submit one application packet. An application that is incomplete will not be
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processed. (Items shown with a r are required for minor subdivision applications, which are
explained in Section 10-2-2).
1.

Application Form - a completed application form with property owners' signature(s) or a
notarized letter from the property owners' authorizing the Applicant to file the application.

2.

Completed check list of application requirements.

3.

Fees, as adopted by Board resolution.

4.

+Large Plat, signature page and supplemental pages prepared by an Idaho- licensed suweyor,
meeting the requirements outlined in Table 2-1 and Idaho Code Title 5 0 Chapter 13.

5.

t Small Plat

6.

Narrative - explaining how the conditions of approval were met; the status of phasing and
infrastructure improvements; the total acres and number of lots in the final proposal; any
modifications from the original proposal; and confirming that road signs and corner monuments
have been installed.

7.

For major subdivisions in timbered areas, a Wildfire Mitigation Plan, prepared by a professional
forester, and certification from the forester that the plan has bee11 implemented. The plan must
meet the requirements of Appendix A and be approved by the fire district, the Director, or Idaho
Dept. of Lands.

8.

A Site Disturbance Permit or written exemption issued by the Department, and if stormwater
management systems are completed, as-built approval from the design professional.

9.

Any documentation needed to show compliance with requirements or conditions of approval,
including a written agreement for garbage collection service.

- 11" x 17" copy of the plat and supplemental pages.

10. Construction Plans (if not previously submitted) - as approved by agencies with jurisdiction,
including plans for roads, trails, water, sewer systems, dust control, etc. If improvements are
completed, as-built plans and written approvals are required from the design professionals.
11.

+If noxious weeds have been identified, an approved weed mitigation plan and proof that the
plan has been implemented (e.g. receipts for spraying).

12. For watersheds that drain to surface water, a copy of the NPDES Notice of Intent that was
provided to the EPA.
13.

+Associated Documents - copies of any documents, such as conservation easements, restrictive
covenants, by-laws and homeowners associatio~~
articles of incorporation that are associated with
the subdivision. These must be approved by the Director and must meet the requirements of this
Title.

14.

Financial Guarantees - draft copies of financial guarantees that will be submitted for the required
warranty, or in lieu of completed, approved infrastructure improvements. Financial guarantees
must be approved by the Director and agencies with jurisdiction, must meet the requirements of
Section 10-3-4, and must be accompanied by a subdivision completion and/or warranty
agreement meeting the requirements of Appendix C. If an agency is unable or unwilling to
approve a financial guarantee, the Director shall assume this authority.
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15.

+If necessary to bring the site into compliance with applicable BMP's, a land management plan,
approved by the agency with jurisdiction (conservation design subdivisions only).

16.

*Letters from affected a~enciesand entities, as determined by the Director, dated within six (6)
months, indicating that: a) construction plans have been reviewed and approved, b) if
construction is complete, that it has been approved, c) if construction is not complete, that the
amount of proposed financial guarantees is acceptable, d) that proposed conveyances will be
accepted, e) that any other requirements have been met, and f) that the mylar plat will be signed
and sanitary restrictions lifted. For private roads in gated communities, the letter from the
highway district must veri@ that the roads meet the Highway Standards for the Associated
Highway Districts of Kootenai County, Idaho (with or without variances granted by the highway
district). For final subdivision applications, the applicant is responsible for obtaining agency
letters. If an agency is unable or unwilling to approve a financial guarantee, the Director shall
assume this authority.

TABLE 2-1
FORM AND CONTENT OF SUBDIVISlON PLAT/ PLAN AND SUPPLEMENTALPAGES
The items with an
platlplan.

* must be shown on supptemental pages.

All other items must be included on the

PLAT1 PLAN COMPONENT
1. Size and Format (see Idaho Code $50-1304) - 18" x 27". Plat
must encompass all land involved in the subdivision, including
open space that will not be used for building lots. Must also
include north arrow, date, legend, vicinity map and scale. Scale
must be suitable to insure clarity, between 1 in.= 40 ft. and 1 in.=
100 ft
2. Subdivision Name must meet Idaho Code 550-1307, For
conservation design subdivisions the name must include the suffix
"CDS".
3. Location - section, quarter section, township, range, meridian,
county and state.
4. Proposed lot lines, or estimated number of lots for each area. All
lots numbered consecutively in each block and each block lettered
or numbered. Adjacent parcels shown with dashed lines.
Approximate gross and net acreage of each lot (with1 without rightof-way.
5. Final lot lines and the exterior boundary of the plat shown by
distance and bearing. Description of lot comer and centerline
monuments, including material, size, and length. Initial points and
basis of bearings. Tie to two public land surveys or other
monuments recognized by the County Surveyor. Curve and radius
data. Reference to records of survey. Net lot sizes in square feet,
or acreage to three decimal places.
6. Roads and Trails -within and adjacent to the subdivision.
Existing and proposed rights-of-way and easements, with
centerlines, widths, and location clearly shown and instrument

MAJOR SUB.
PREL
FINAL
PLAT
PLAN

MINOR
SUB.
PLAT

X

-
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numbers noted. Easements and rights-of-way not dedicated to a
highway Jurisdiction must be dedicated or conveyed to the entities
responsible for maintenance. Road names must meet County
ordinance, and be approved by the Department. Privately
maintained roads must be designated as such.
7. Other Easements - the location, dimensions, and purpose of other
existing or proposed easements, with instrument numbers noted.
Required easements must be shown for protection areas along
streams, wetlands and other water bodies, for components of shared
infrastructure and improvements, and for individual sewage lines
and drainfields that will not be located on the same parcel as
residences.
8. *Topographic Elevations - contours shown at vertical intervals of
not more than 5 ff., at a scale between 1 in.= 40 ft. and 1 in.= 100
ft., and identifying the following slope zones:

I

For minor subdivisions, topographic elevations are only required
for areas where land will potentially be disturbed for roads,
driveways or structures. Contours shall be generated from field
survey or aerialphotography, and may not be interpolated from
USGS maps. Contours are not required for lots designated as open
space thatwill not be used for roads or structures.
9. *Hydrography
.
- . . - drainages,
. water courses, water bodies, and
wetlands, including required hydrologic protection areas.
10. *Phvsical Features - the localion of significant physical
fcntures
..
such as>idges, rock outcrops and woodedarreas.
11. *Flood Plain - the location of any areas of special flood hazard,
and language required by the County Flood Damage Prevention
Ordinance.
12. *Existing built features including structures, wells and sewage
systems.
13. *Building envelopes if required by the Director or hearing
body.
14. Purpose for which lots, other than building lots, are delineated
or reserved.
15. A line for referencing the Book, Page, Instrument Number and
Recordation Date of CC&R's that will be recorded.
16. Any conditions of approval intended to run with the land in
perpetuity.
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X

I

I

17. The signature page for the plat, with the following unsigned
certificates:
a. Notarized owner(s) certification containing the legal description
of the land, a statement as to the intent of the owners to include the
property in the subdivision, a statement regarding the domestic
water source, and, if applicable, statements of conveyance (e.g.
conveyance of easements or rights-of-way for public streets,
comlnon areas, water or stormwater systems etc.). The plat must be
signed by all owners of the property within the subdivision.
h. Certification of acceptance of rights-of-way or property
conveyances.
c. Certification by an Idaho licensed surveyor that the plat is
accurate and conforms to the provisions of these regulations and
Idaho Code. The signature must be dated and must include the
surveyor's Seal.
d. Certification by Panhandle Health District that the plat meets the
requirements of Idaho Code 550-1326 through 850-1329, Sanitary
Restriction Laws.
e. Certification of acceptance by the applicable highway district
Commissioners. If any roads or rights-of-way will be dedicated to
the public, the Certification must include acceptance of the
conveyance.
f. In Areas of City Impact, certification of approval by the city
council, with signatures of the city clerk and city engineer, or as
specified in an adopted Area of City Impact ordinance.
g. Certification, within 30 days prior to recording, by the County
Treasurer that the taxes on the described property are current.
h, Certification by the County Surveyor that the plat conforms to
the requirements of Idaho Code Title 50, Chapter 13.

i. Certification by the Board of County Commissioners that the plat
meets County requirements.

I jbeen
. Certification by the County Recorder's Office that the ~ l ahas
t
accepted for receding, with the dare of recordation.
18. *Existing
- Resources1 Site Analysis M .~ (onlv
.D - required
. for
Conservation Design Subdivisions requesting bonus lots). See
Section 10-2-1(A) and Appendix E for map and report
requirements.
19. All other items required by Idaho Code Title 50, Chapter 13, or
the County Surveyor.
20. *If requested by PHD or DEQ for areas off the Rathdrum
Aquifer, approved drainfield locations.
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2 1. *Sensitive areas, as defined by this Title, if their location is
known and they can be shown on the plan.
22. For subdivisions recorded prior to as-built approval of required
infrastructure, a statement must he included on the plat that noninfrastructure building permits will not he issued until the
infrastructure is completed and approved by tile agencies with
jurisdiction.
23. if required by the Board for subdivisions with common
driveways, a statement must be included on the plat that common
driveways may not serve, have the potential to serve, or be used to
access more that four lots or parcels of land, and that further
subdivision of the lots, or additional access to the driveway, is
prohibited until the driveway is constructed in accordance with this
Title and the Highway Standat-dsfor the Associated Highway
Districts, Kootenai County, Idaho (with or without variances).

C.

X

X

X

Approval Process and Requirements
The major subdivision process has three steps, 1) preliminary subdivision approval, 2) construction
approval (including review and approval of plans prior to construction and as-built approval when
construction is complete), and 3) final subdivision approval followed by plat recordation. Phasing of
subdivisions and improvements is permitted, providing it is requested in the preliminary application,
each phase includes at least ten (10) lots, and a proposed completion schedule is provided.

1.

Preliminary Subdivision Approval Process and Requirements
The steps for gaining preliminary approval of a subdivision are as follows. Subdivisions with
lots < 5 acres and natural slopes that equal or exceed 35%, must a) be developed as a
conservation design subdivision in accordance with Chapter 4 of this Title, or b) receive
concurrent approval of a Planned Unit Development (PUD) permit, and design the development
to fit the houses and roads into and around the liillside in a manner that minimizes disturbance of
the terrain, vegetation and drainageways, that will not result in soil erosion, and that is
compatible with the natural characteristics of the area. Applications for a subdivision and PUD
permit may be combined.
a.

Site inspection and sketch plan review with a County planner. The applicant must provide
a sketch plan, consisting of simple, conceptuat drawings, showing the layout of proposed
sheets, lots (or areas for lots) and conservation areas. The planner and applicant will
review the approval process and consider the design and feasibility of the proposal. in
conservation design subdivisions where bonus lots will be requested, the applicant must
also provide an Existing Resources/ Site Analysis Map.

b.

Existing Site Disturbance and Violations. If any un-permitted site disturbance or
subdivision development has previously occurred (e.g. construction of roads, driveways,
building pads), a County site disturbance permit must be obtained, a financial guarantee
must be provided, and stormwater and erosion control systems meeting the requirements
of the Kootenai County Site Disturbance Ordinance, associated resolutions. and applicable
BMP's must be installed and approved before an application for a subdivisio~lwill be
accepted. As a condition of preliminary subdivision plan approval, the Board may require
replacement of trees and vegetatioll needed for screening and buffering of the subdivisioti.
Any other violations of County ordinances must also be corrected prior to application.
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c.

Subdivision Design. The Applicant and their design consultant lay out the proposed
subdivision, and the project surveyor draws the proposed plan. Surveying of lot lines is
not necessary until after preliminary approval is granted. Conservation design
subdivisions must follow the design procedure presented in Section 10-4-5.

d.

Neighborhood Meeting. Prior to submitting an application for a major subdivision, the
Applicant is encouraged to meet with neighbors to discuss the proposed project.

e.

Application. Applicant submits complete application packets for the County and other
reviewing agencies as determined by the Director. The application and plat must meet the
requirements of Section 10-2-1(A) and Table 2-1. Incomplete applications will not be
processed.

f.

Agency Review. If the application is complete, the County forwards it to other agencies
and organizations with relevant expertise or jurisdiction, requesting their evaluation and
response within 30 days. Some agencies have additional requirements, and after the
packets have been mailed, the applicant should contact each agency and meet their
requirements. Agency responses should explain whether the proposal appears feasible and
will meet the agency's requirements; any negative effects that may result from the
subdivision; any actions needed to mitigate negative effects and ensure that the
development does not compromise the quality, or increase the cost of public services and
facilities; additional information that may be needed, and what is required or
recommended prior to final approval. If an agency requests actions or fees to mitigate
impacts of the subdivision, the requested mitigation must be commensurate with the
impacts, and fees must be authorized by law.
Entities that may he asked to comment include, but are not limited to, the Fire District,
Panhandle Health District, Highway District, Idaho Transportation Department, School
District, cities (for projects in an Area of City Impact), Idaho Department of
Environmental Quality, Idaho Department of Water Resources, water and sewer service
purveyors, utility providers, Army Corps of Engineers, Kootenai County Noxious Weeds
Department, Idaho Department of Lands, Idaho Department of Fish and Game, KootenaiShoshone Soil Conservation District, and the Coeur d'Alene Tribe. In addition to
providing general comments, agencies shall also be asked to address the following items:
Panhandle Health District - What is required to lift the sanitary restrictions (sanitary
restrictions must be 'lifted on all lots prior to recordation).
Public Highway Disbicts or Idaho Transportation Department - Verification that the
surrounding road system is or is not adequate for the increase in traffic.
Water Purveyor - A "will serve" letter, any action required to secure water connections
(e.g. payment of connection fees), and conftrmation that the water system is adequate,
particularly if hydrants are proposed or required.
Sewer District - A "will serve" letter and any action required to secure sewer connections.
School Districts - What is needed to mitigate the effect that new students from the
subdivision will have on the District, so that there will be no substantial cost to existing
residents.
Fire Districts - The minimum required fire flows in gallons per minute and duration
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g.

Scheduling. After all required agency letters are received, the Department will review the
application and schedule it for public hearing. Prior to scheduling, the applicant may make
minor changes, but once the application is scheduled for hearing the proposal should not
be modified. If new information is provided after scheduling, the Director or hearing body
may require new agency letters, additional public notice, rescheduling or continuation of
the hearing to allow time for review.

h.

Application Report. Prior to the hearing, a County planner prepares a report on the
proposal. The report shall include an evaluation of the proposal's compliance with
applicable County ordinances and recommended conditions of approval.

i.

Notice. At least 28 days prior to the hearing, the Department publishes a notice of the
hearing in the. newspaper. Once the notice is published in the newspaper (28 days), no
new information can be received from the Applicant. In accordance with instructions
provided by the Department, the Applicant mails the notice to property owners within 300
feet of the site (including any contiguous lots or parcels under the same ownership).
Notices to neighbors must be mailed on or before the newspaper publication date. At least
twenty-one (21) days prior to the hearing, the Department also posts a notice on site.

j.

Hearing. The hearing is conducted in accordance with current County ordinances. The
applicant presents their proposal, addresses any issues that have been identified, and
demonstrates the project can meet the requirements of all agencies. Department staff may
provide additional testimony. Public testimony is taken, followed by closing remarks by
the Applicant. The hearing body must then take one of the following actions:

(1)
(2)
(3)

Close the hearing and recommend approval, with or without conditions. Conditions
that are proposed to mitigate impacts must be commensurate with the impact;
Close the hearing and recommend denial; or
Continue tbe hearing to allow for additional information or testimony. If the hearing
is continued, action (e.g. approval, denial, scheduling of another hearing) must be
taken within eight (8) weeks, unless otherwise approved in writing by the Applicant.

Unless otherwise approved by the Applicant, the Hearing Body shall make a
recommendation within five ( 5 ) weeks of the close of the hearing. In the event the hearing
body fails to carry out its responsibilities according to these regulations, the Board shall
assume the duties of the hearing body.

k.

Hearing Body Recommendation and Required Findings. In making the recommendation
to the Board, the Hearing Body shall consider the application materials that were
submitted, and the relevant evidence and facts in the record. The Applicant bears the
burden of demonstrating compliance with requirements. To recommend preliminary
approval of the proposal, the Hearing Body must make the following findings:
Tile Applicant provided adequate information to determine compliance with
requirements.
(2) The plan and supplemental pages meet the requirements of Table 2-1.
(3) The subdivision proposal meets (or is capable of meeting) the requirements of this
Title.
The
plan, project and proposed lots are capable of meeting all other applicable
(4)
County ordinances witl~out variances (e.g. the Zoning, Site Disturbance, Road
Naming, Area of City Impact and Flood Ordinances).
(1)
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The plan, project and proposed lots are capable of meeting the requirements of other
agencies.
The
proposal will contribute to orderly development of the area. Proposed uses,
(6)
design and density are compatible with existing homes, businesses, neighborhoods,
and with the natural characteristics of the area The subdivision will create lots of
reasonable utility and livability, which are capable of being built upon without
imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
(7) Where appropriate, the proposed subdivision will have adequate open space for
recreation, wildlife, agriculture or timber production. Road construction and
disturbance of the terrain, vegetation and drainageways will be minimized and will
not result in soil erosion. The design will adequately address site constraints or
hazards and will adequately mitigate any negative environmental, social or
economic impacts.
(8) Services and facilities such as schools, electricity, water, sewer, stormwater
management, garbage disposal, EMS, police and fire protection are feasible,
available and adequate. The proposal includes on and off site improvements, and if
necessary payments, to mitigate the impacts of the subdivision so that it does not
compromise the quality, or increase the cost, of public services. Mitigation actions
or fees must be commensurate with the impacts of the subdivision, and fees must be
authorized by law.
Proposed
roads, sidewalks and trails establish or adequately contribute to a
(9)
transportation system for vehicles, bicycles and pedestrians that is safe, efficient and
that minimizes traffic congestion.
(10) The proposal is not anticipated to result in significant degradation of surface or
ground water quality as determined by DEQ.
(1 1) Public notice and the processing of this application met the requirements set forth in
this Title, County adopted hearing procedures and Idaho Code.
(5)

If the proposal meets these requirements, the Hearing Body shall recommend preliminary
approval. If the proposal cannot meet these requirements, or if insufficient information
was provided to determine compliance, the Hearing Body may recommend denial. In its
recommendation, the Hearing Body shall cite the applicable legal standards; state the
evidence and conclusions on which the decision was based; explain any relevant contested
facts and its evaluation of these facts; and if the recommendation is for denial, the actions,
if any, the applicant could take to gain approval.
1.

Board Decision. The Board of County Commissioners makes the final decision on
subdivision applications. Upon receipt of the Hearing Body recommendation, the Board
considers the application at its next available Board deliberations. After reviewing the
evidence in the record and the above standards, the Board must then take one of the
following actions:
(1) Approve the request, with or without conditions;
(2) Deny the request;
(3) Remand to the hearing body;
(4) Schedule its own public hearing to allow additional information to be entered into the
record, and then make a decision.
Unless otherwise approved by the Applicant, the Board shall take one of the above actions
within five (5) weeks of receipt of a recommendation ftom the Hearing Body.
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in.

After a decision is made, the County issues an Order. of Decision, signed by the Board.
This Order shall cite the applicable legal standards; state the evidence and conclusions on
which the decision was based; explain any relevant contested facts and the Board's
evaluation of these facts; and if the decision is a denial, the actions, if any, the applicant
could take to gain approval.
Preliminary subdivision approval shall he valid for two (2) years. For subdivisions done in
conjunction with a Planned Unit Development, or that include three or more phases with a
total of 50 or more lots, an alternate completion sclledule may be requested in t l ~ e
preliminary application, and may be approved by the Board. At any time prior to
expiration of the approval, the Applicant may make a written request to the Director for a
single extension of up to two (2) years, according to the extension process provided in
Section 10-2-5. For phased developments, one automatic two year extension will be
granted when the first phase is recorded. Subsequent extensions for phased developments
may be requested in accordance with Section 10-2-5.

2.

3.

Construction Approval
a.

Pre-construction Plan Approval. After receiving preliminary subdivision approval,
construction plans are developed for review and approval by Kootenai County and other
agencies with jurisdiction, and construction permits are issued. No construction or site
disturbance may commence until plans are approved and a County site disturbance permit
is issued. At this time the Department will review the plans for conformance with the
design standards of this Title (presented in Chapter 3), and with any applicable conditions
of approval. Construction plans may include plans for roads, water and sewer systems,
trails, vegetation buffers, and stormwater, erosion and dust control.

b.

Construction Approval. After construction plans are approved and permits issued, the
applicant may either: a) install the improvements, obtain written approval of the
construction by the design professionals and applicable agencies, and apply for final
subdivision approval, or b) submit a financial guarantee and subdivision completion
agreement meeting the requirements of Section 10-3-4 and Appendix C, and approved by
the Director and agencies with jurisdiction, and then apply for final subdivision approval.
If an agency is unable or unwilliilg to approve a financial guarantee, the Director shall
assume this authority.

c.

Prior to plat recordation, a building permit for one model home may be issued, if a
financial guarantee is provided to ensure completion of infrastructure for the home, and a
Certificate of Occupancy is not issued until roads, water, fire, sewage systems and other
infrastructure serving the home are complete and approved. Except for. the model borne,
non-infrastructure building permits will not be issued until the plat has been recorded and
all required improvements are completed and approved by the applicable agencies.

Final Subdivision Approval and Plat Recordation
The steps for gaining final approval of a subdivision are as follows:
a.

Application. The Applicant submits one complete application packet. The application and
plat must meet the requirements of Section 10-2-l(B) and Table 2-1 of this Title, Idaho
Code Title 50, Chapter 13, any other applicable County ordinances (e.g. Zoning, Road
Naming, Area of City Impact , Flood ordinances), as well as agency requirements. For
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final subdivision applications, the applicant is responsible for obtaining agency approval
letters. If the application is not complete, it will not be processed.
b.

Director Recommendation and Required Findings. The Department reviews tl~e
application and the relevant facts and evidence in the record and the Director issues a
recommendation. The applicant bears the burden of demonstrating compliance with
requirements. To recommend final approval of the subdivision, the Director must make
the following fmdings:
(1)

(2)
\

,

(3)
(4)

(5)
(6)
(7)
(8)

(9)
(1 0)
(1 1)

(12)

(13)
(14)
(15)

The Applicant provided adequate information to determine compliance with
requirements.
The nlat meets the reauirements of Table 2-1 and Idaho Code Title 50, Chapter 13,
and is substantially the same as was presented in the preliminary application.
The project and the lots meet the requirements of this Title.
The plat, the project and the lots are in compliance with other County ordinances
without variances (e.g. Zoning, Site Disturbance, Road Naming, Area of City Impact
and Flood Ordinances).
The plat, the project and the lots meet the requirements of all agencies.
The subdivision creates lots of reasonable utility and livability, capable of being
built upon without imposing an unreasonable burden on future owners.
Negative environmental, social and economic impacts have been (or will be)
mitigated.
On and off site improvements and, if necessary and authorized by law, payments
have been made to mitigate the impacts of the subdivision, so that it does not
compromise the quality or increase the cost of services.
The sanitary restrictions will he lifted prior to recordation.
All conditions of approval were met.
Improvements are either a) complete and approved by the appropriate agencies, or b)
construction plans have been approved and a financial guarantee, approved by the
Director and the agencies with jurisdiction, and meeting the requirements of Section
10-3-4 and Appendix C, has been provided. If an agency is unable or unwilling to
approve a financial guarantee, the Director shall assume this authority.
If any land, shared infrastructure, or improvements will be privately maintained,
documents establishing the maintenance organization have been approved by the
Director, and are ready to be recorded with the plat.
Any required conservation easements or other documents have been approved by the
Director and are ready to be recorded with the plat.
For phased projects, the current phase, in and of itself, is in compliance with all of
the requirements of Kootenai County and other agencies.
Public notice and the processing of this application met the requirements set forth in
this Title and Idaho Code.

If the application and the subdivision meet these requirements, the Director shall
recommend approval; if it does not meet these requirements, or if insufficient information
was provided to determine compliance, the Director may recommend denial. Unless
otherwise approved by the applicant, the Director shall make a recommendation within
five (5) weeks of the receipt of a complete application for final subdivision approval.
c.

Board Decision. The Board of County Commissioners makes the final decision on
subdivision applications. Upon receipt of the Director's recommendation, the Board
considers the application at its next available Board deliberations. After reviewing the
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evidence in the record and the above standards, the Board rnusl then take one of the
following actions:

(1) Approve the request;
(2) Deny the request; or
(3) Schedule a public hearing to allow additional information to be entered into the record,
and then make a decision.
Unless otherwise approved by the Applicant, the Board shall take one of the above actions
within five (5) weeks of receipt of a recommendation from the Director.
After a decision is made, the County issues an Order of Decision, signed by the Board.
This Order shall cite the applicable legal standards; state the evidence, findings and
conclusions on which the decision was based; and if the decision is a denial, the actions, if
any, the Applicant could take to gain approval.
d.

Recordation. Within one-hundred twenty (120) days of approval, the Applicant must
submit the Mylar plat and associated documents (e.g. CC&R's, Conservation Easements)
in a form ready to record. The Applicant obtains all signatures on the documents and plat,
except County signatures. All signatures and stamps must be in reproducible, quick
drying, permanent, indelible, black ink. A current title report, or similar document
verifying ownership, must also be submitted with the plat. The Department obtains the
County signatures and, with the Applicant, records the plat and other documents. If the
plat is not submitted withi11 one-hundred twenty (120) days, and an extension is not
granted by the Director, final approval shall be null and void, and a new application for
final approval must be submitted. An extension of time for recordation may be granted by
the Director for cause. As part of a subsequent application, updated agency letters may be
required if conditions or approvals may have changed.

e.

Lot Sales and Building Permits. With the exception of one model home, no noninfrastructure building permits may be issued until the plat is recorded, and all
improvements are complete and approved by applicable agencies. A building permit for
one model home may be issued if a financial guarantee is provided to ensure completion of
infrastructure serving the home, and the Certificate of Occupancy is not issued until
infrastructure serving the home is complete and approved.
If a portion of the property that is the subject of a subdivision request is divided prior to
recordation of the plat, the application becomes null and void, and a new application must
be filed by the owners. If the property is not divided, and is sold in its entirety, a new
application is not required and the new owner or owners may proceed through the
subdivision process with the existing application.

10-2-2: MINOR SUBDIVISION:
The minor subdivision process may be used to create up to and including four (4) lots, when no shared
infrastructure or improvements, other than a water system andlor a common driveway that does not require
engineering, must be constructed to meet the requirements of the County 01. other agencies, and when tlie
property has not been subdivided within the past five (5) years (or if it has been subdivided, the two
subdivisions together will create four or fewer lots). This is an administrative process that does not require a
public hearing.
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A.

Application Requirements
The subdivision application and plat contain the information that the County needs to make a decision
on a subdivision proposal. To gain approval, adequate information must be provided to demonstrate
that the project can meet the requirements of the County and of other agencies.
For a minor subdivision, the Applicant is required to submit one complete application packet to the
County, plus additional packets for each agency1 organization reviewing the proposal. The Director
determines which agencies will receive applications and the County will forward the packets to those
agencies. An Applicant may request that an incomplete application be accepted, by submitting a letter
stating which items are missing and giving a detailed explanation and rationale for the incomplete
submission. If the Director determines that the information is not necessary to establish conformance
with the required findings (Section 10-2-2(B)(8)), he may approve the request, the application will be
deemed to be complete, will be vested under current ordinances, and will be processed; if the Director
denies the request, the application will not be processed until it is complete. This determination may
be appealed in accordance with Section 10-5-2 5.02. An application shall he governed by the rules and
policies in effect on the day a complete application is submitted to the Department.
The items that constitute a complete application for a minor subdivision are listed in Sections 10-21(A) and (B) and are identified by a + symbol. The required elements of agency packets also have a
symbol.

*

B.

Approval Process and Requirements
The steps for gaining approval of a minor subdivision are as follows. Subdivisions with lots <5 acres
and natural slopes that equal or exceed 35%, must be designed to fit the houses and roads into and
around the hillside in a manner that minimizes disturbance of the terrain, vegetation and drainageways,
that will not result in soil erosion, and that is compatible with the natural characteristics of the area
1.

Site inspection and sketch plan review with a County Planner. The Applicant must provide a
sketch plan, consisting of simple, conceptual drawings showing the proposed layout of lots and,
if applicable, conservation areas. The Planner and Applicant will review the approval process
and consider the feasibility of the proposed design.

2.

Existing Site Disturbance and Violations. If any un-permitted site disturbance or subdivision
development has previously occurred (e.g. construction of roads, driveways, building pads), a
County site disturbance permit must be obtained, a financial guarantee must be provided, and
stormwater and erosion control systems meeting the requirements of the Koorenai County Site
Disturbance Ordinance, associated resolutions, and applicable BMP's must be installed and
approved before an application for a minor subdivision will be accepted. As a condition of
approval, the Board may require replacement of trees and vegetation needed for screening and
buffering of the subdivision. Any other violations of County ordinances shall also be corrected
prior to application.

3.

Subdivision Design. The Applicant and their design consultant lay out the subdivision, and the
project surveyor then draws the plat.

4.

Neighborhood Meeting. Prior to submitting an application for a minor subdivision, the
Applicant is encouraged to meet with neighbors to discuss the proposed project.

5.

Application. The Applicant submits complete application packets for the County and other
reviewing agencies, as determined by the Director. Incomplete applications will not be
processed.
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6.

Agency Review. If the applicatioil is complete, the County forwards it to other agencies and
organizations with relevant expertise and jurisdiction, requesting their review and response
within 30 days. Some agencies have additional requirements, and after the packets have been
mailed, the applicant should contact each agency and meet their requirements. Agency
responses should explain whether the proposal appears feasible and will meet tlie agency's
requirements; any negative effects that may result from the subdivision; any actions needed to
mitigate negative effects and ensure that the development does not compromise the quality, or
increase the cost of public services and facilities; any additional informatioil that may be needed,
and what is required or recommended prior to recordation. If an agency requests actions or fees
to mitigate impacts of the subdivision, the requested mitigation must be commensurate with the
impacts and fees must be authorized by law.
Entities that may be asked to comment include, but are not limited to: the Fire District,
Panhandle Health District, Highway District, ITD, School District, cities (for projects in an Area
of City Impact), DEQ, IDWR, water and sewer service purveyors, utility providers, Army Corps
of Engineers, Kootenai County Noxious Weeds Department, IDL, Idaho Department of Fish and
Game, the Kootenai-Shoshone Soil Conservation District, and the Coeur d'Alene Tribe. In
addition to providing general comments, agencies shall be asked to address the following items:
Panhandle Health District - What is required to lift the sanitary restrictions (sanitary restrictions
must be lifted on ail lots prior to recordation).
Water Purveyor - A "will serve" letter, any action required to secure water connections (e.g.
payment of connection fees), confirmation that the water system is adequate, and whether
improvements are required.
Sewer District - A "will serve" letter and any action required to secure sewer connections.

7.

Comment Period. After all required agency Ictters are received, the Department will review the
application and schedule it for a 30-day public comment period. The Department publishes a
Notice of the Comment Period in the newspaph. In accordance with instructions provided by
the Department, tlie Applicant mails the notice to property owners within 300 feet of the site
(including any contiguous lots or parcels under the same ownership). Notices to neighbors must
be mailed on or before the first day of the Comment Period. Information submitted prior to the
close of the Comment Period will become a part of the record on the application.

8.

Order of Decision and Required Findings. After the close of the Comment Period, the Director
reviews the relevant evidence in the record and issues an Order of Decision. The Order shall cite
the applicable legal standards; state the evidence and conclusions on which the decision was
based; explain any relevant contested facts and his evaluation of these facts; and if the decision is
a denial, the actions, if any, the Applicant could take to gain approval. The Applicant bears the
burden of demonstrating compliance with requirements. To approve a minor subdivision, the
Director must make the following fmdings:
a.
b.
c.
d.
e.

The Applicant provided adequate information to determine compliai~cewith requirements.
The plat meets the requirements of Table 2- 1 and Zdalzo Code Title 50, Chapter 13.
The project and the lots meet the requirements of this Title.
The plat, the project and the lots are in coinpliailce with other County ordinances without
variances (e.g. Zoning, Site Disturbailce, Road Naming, Area of City Impact and Flood
Ordinances).
The plat, the pro,ject and the lots meet the requirements of other agencies.
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f.

g.

h.

i.

j.

k.
1.
m.

The design and proposed uses are compatible with existing homes, businesses and
neighborhoods, and with the natural characteristics of the area. The subdivision creates
lots of reasonable utility and livability, capable of being built upon without imposing an
unreasonable burden on future owners. Areas not suited for development are designated as
open space.
Negative environmental, social and economic impacts have been, or will be mitigated.
Driveway construction and disturbance of the terrain, vegetation and drainageways will be
minimized and will not result in soil erosion. The design adequately addressed site
constraints or hazards.
Services and facilities for subdivision residents are available and adequate; if necessary
and authorized by law, payments have been made to mitigate the impacts of the
subdivision, so that it does not compromise the quality or increase the cost of services.
Mitigation actions must be commensurate with the impacts ofthe subdivision.
Trails and sidewalks for the subdivision establish or adequately contribute to a
transportation system for bicycles and pedestrians that is safe, efficient and that minimizes
traffic congestion.
The sanitary restrictions will be lifted prior to recordation.
If any land, shared infrastructure, or improvements will be privately maintained,
documents establishing the maintenance organization have been approved by the Director,
and are ready to be recorded with the plat.
Any required conservation easements or other documents are ready to be recorded with the
plat.
Public notice and the processing of this application met the requirements set forth in this
Title and Idaho Code.

Unless otherwise approved by the Applicant, the Director shall make a decision within five (5)
weeks of the close of the comment period. If the proposal meets these requirements, it shall be
approved. If it does not meet these requirements, or if insufftcient information was provided to
determine compliance, it may be denied. Conditions may be attached to the approval, and the
County will check for compliance with these conditions before the plat is recorded. The
Director's decision may be appealed in accordance with the process outlined in Section 10-5-2 of
this Title.
9.

Recordation. Within 120 days of approval, the Applicant must meet any conditions and submit
the mylar plat and any associated documents in a form ready to record. The Applicant obtains
all signatures on the plat and documents, except County signatures. All signatures and stamps
must be in reproducible, quick drying, permanent, indelible, black ink. A current Title Report,
or similar document verifying ownership, must also be submitted with the plat. The Department
obtains the County signatures and with the Applicant records the plat and other documents. If
the plat is not submitted within 120 days, and an extension is not granted by the Director,
approval is null and void and a new application must be submitted. An extension of time for
recordation may be granted by the Director for cause. As part of a subsequent application,
updated agency letters may be required, if conditions or approvals may have changed.

10.

Lot Sales. If a portion of the property that is the subject of a subdivision request is divided prior
to recordation of the plat, the application becomes null and void, and a new application must be
filed by the owners. If the property is not divided, and is sold in its entirety, a new application is
not required and the new owner or owners may proceed through the subdivision process with the
existing application.
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10-2-3: MINOR REPLATS AND AMENDMENTS:

This section outlines the requirements for making minor modifications to a previously recorded subdivision
plat or portion of a plat, when the modification ca~nlnotbe accomplished as a lot line adjustment in accordance
with Section 10-I-6(B). Minor modifications include insignificant changes in wording, corrections, and for
up to four (4) lots, consolidations and lot line adjustments where no additional lots are created. Un-platted
land may be added to existing subdivision lots as part of a minor lot line adjustment replat. Substantial
changes to a plat, such as those that would affect the location of roads, driveway approaches, septic systems,
building sites, easements or utilities; that would create additional lots; that would affect more than four (4)
lots; or significant changes in verbiage that might affect a property owner's use of their land, or of commonly
held land or easements, must go through the minor or major subdivision process (whichever applies).
A.

B.

Application Requirements. The following items constitute a complete application for approval of a
minor replat or Amendment. The Applicant is required to submit one complete application packet to
the County, plus additional packets for each agency/ organization reviewing the proposal, as
determined by the Director. Incomplete applications will not be processed nor vested under current
ordinances.
1.

Application - a completed application form signed by the property owners whose land is
included in the amended plat or replat, or a notarized letter of authorization from them.

2.

Fees as adopted by Board resolution.

3.

Current title report for the affected lots

4.

Large Plat - meeting the final plat requirements of Table 2-1 and Idaho Code Title 50, Chapter
13 (2'copies).

5.

Small plat (1 1" x 17")

6.

Narrative - explaining the proposed changes to the plat and responding to any questions from the
Department. The title of the plat shall state that it is a replat or amendment of the subdivision, or
ofthe particular lots within the subdivision.

~ p ~ r o vProcess
al
and Requirements
The steps for gaining approval of a minor replat or amendment are as follows:
1.

Application. The Applicant submits compIete application packets for the County and other
reviewing agencies as determined by the Director. Incomplete applications will not be
processed.

2.

Agency Review. If the application is complete, the Department forwards application packets to
the affected agencies for their review and approval. If the number of lots will be reduced,
approval letters are required from water andlor sewer purveyors serving the subdivision. Some
agencies have their own fees and forms and after the County mails the packets, the applicant
should contact each agency and meet their requirements.

3.

Order of Decision. After agency letters are received, the Director reviews the relevant evidence
in the record and issues an Order of Decision. The Order sl~allcite the applicable legal
standards; state the evidence and conclusions on which the decision was based; explain any
relevant contested facts and his evaluation of these facts; and if the decision is a denial, the
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actions, if any, the Applicant could take to gain approval. To approve a minor replat or
amendment, the Director must make a finding that the proposed changes and the plat are in
compliance with Idaho Code Title 50, Chapter 13 and with requirements of the County and other
agencies; that the proposed changes are not substantial in nature; and that there will he no
negative effects on public agencies and private corporations that provide services and facilities
for the subdivision. Unless otherwise approved by the applicant, the Director shall make a
decision within five (5) weeks of the receipt of a complete application. The Director's decision
may be appealed in accordance with the process outlined in Section 10-5-2 of this Title.

4.

Recordation. Within one-hundred twenty (120) days of approval, the Mylar plat must be
submitted in a form ready to record. The Applicant obtains all signatures on the plat except
County signatures. All property owners whose land is included in the amended plat or replat
must sign the Owners' Certificate on the plat. All signatures and stamps must be in
reproducible, quick drying, permanent, indelible black ink. A current Title Report, or similar
document verifying ownership, must also he submitted. The Department obtains County
signatures and, with the Applicant, records the plat. If the plat is not submitted for recordation
within one-hundred twenty (120) days, and an extension is not granted by the Director, approval
is null and void and a new application must be submitted. The Director may grant an extension
for cause.

10-2-4: PLAT, RIGHT-OF-WAY OR EASEMENT VACATION:
Vacation of existing plats, rights-of-way, easements, or other conveyances shall be processed in accordance
with Idaho Code, Title 50, Chapter 13. Vacations of public streets and rights-of-way shall be administered
by the highway agency with jurisdiction.
10-2-5: TIME EXTENSION FOR PRELIMINARY SUBDIVISION APPROVAL:
Preliminary subdivision approval is valid for two (2) years, unless an alternate completion schedule was
requested in the preliminary application, and was approved by the Board. This option is only available for
subdivisions done in conjunction with a Planned Unit Development, or that include three or more phases
with a total of 50 or more lots per subdivision.
At any time prior to expiration of preliminary approval of a major subdivision, one extension of up to two (2)
years may be requested according to the following procedure. For phased developments, one automatic twoyear extension will be granted when the first phase is recorded. Subsequent extensions for phased
developments may be requested in accordance with this Section.
A.

Application Requirements. The following items constitute a complete application:
1.

Application f o k

2.

Fees as adopted by Board resolution.

3.

Narrative explaining: a) the reasons the subdivision was not developed within the original
timeline, b) the status of compliance with the original conditions of approval, and c) the
anticipated time schedule for completing the platting process.

4.

As part of a complete application, the Director may require additional information to determine
compliance with conditions of approval, County ordinances, or the requirements of other
agencies.
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B.

Approval Requirements
The Director may grant the extension providing: a) a complete application was submitted, b) the
project is in compliance with the requirements of the County and other agencies (those that were in
place a! fhe time a complete preliminary application was received by the Department), and c) the
project is in compliance with its conditions of approval. Unless otherwise approved by the applicant,
the Director shall make a decision within five (5) weeks of the receipt of a complete application. The
Director's decision may be appealed in accordance with Section 10-5-2 of this Title.

10-2-6: CONDITION MODIFICATION:
At any time prior to expiration of subdivision approval, a modification of a condition of approval may be
requested according to the following procedure:
A.

B.

Application Requirements. The following items constitute a complete application:
1.

Application Form.

2.

Fees as adopted by Board resolution.

3.

A Narrative explaining why a condition modification is necessary

4.

As part of a complete application, the Director may require additional information to determine
compliance with County ordinances, or the requirements of other agencies.

Approval Process and Requirements
For Major Subdivisions, the approval process and required findings are the same as that for
preliminary approval of the subdivision, as presented in Section 10-2-l(C)(I).
For Minor Subdivisions the approval process and required findings are the same as the original
approval process, presented in Section 10-2-2(B).

CHAPTER 3
DESIGN, IMPROVEMENT AND MAINTENANCE REQUIREMENTS
Section 10-3-1 Design Requirements
A. General Require~nents
B. Levels of Utilities and Services
C. Utility and Service Standards
D. Easements and Rights-of-way
E. Subdivision and Lot Design
F. Roads and Trails
G. Sensitive Area Requirements
Section 10-3-2 Improvement Requirements
A. Installation of improvemetlts
B. Plan Approval and Site Disturbance Permit
Section 10-3-3 Maintenance Requirements
A. Maintenance Required
B. County Authority to Maintain Private Systems
Ordinance No. 394 (Subdivision Ordillance Text Amendments)

Page 3 1 of 60

Section 10-3-4 Financial Guarantees
A. Financial Guarantee in Lieu of Improvements
B. Warranty
C. Subdivision Completion and Warranty Agreements
D. Types of Financial Guarantees
E. Failure to Complete Improvements
F. Release of Financial Guarantee
10-3-1: DESIGN REQUIREMENTS: This section delineates the minimum, on site design requirements for
both major and minor subdivisions. While off site improvements may also be required to mitigate the effects
of the development, these will be considered project by project.
A.

B.

General Requirements
1.

Land Suitability. NO land shall be subdivided which the Board finds to be unsuitable for building
sites because of potential hazards, such as flooding, inadequate drainage, severe erosion
potential, site contamination, excessive slope, rock fall, landslides, subsidence (sinking or
settling), high ground water, inadequate water supply or sewage disposal capabilities, high
voltage power lines, high pressure gas lines, poor air quality, vehicular traffic hazards, or any
other situation that may be detrimental to the health, safety, or welfare of residents or the public,
unless the hazards are eliminated or adequately mitigated.

2.

Within the Kootenai County Airport Overlay Zone, the proposal must be in conformance with
the Airport Master Plan and the plat must include an Avigation Easement approved by the
Airport Director.

3.

For lots that will not he used for habitable structures, such as open space, unmanned utility lots
and dock lots, the Board may waive the requirements for some services and facilities listed in
Chapter 3, providing the public, agencies, infrastructure, and future lot owners will not be
negatively affected.

Levels of Utilities and Services
Development of land shall occur in conjunction with services and facilities that are appropriate for the
size and density of the development, with urban services being provided for urban size lots. Services
and facilities necessary to serve the subdivision must be feasible, available and adequate, and the
proposal must include on and off site improvements to mitigate the impacts of the development so that
the existing quality of services is not compromised, and so there is no substantial increase in the cost of
services to existing residents. If authorized by law, mitigation may include payments and fees,
donation of land, or off site improvements. Required improvements shall be directly related to the
subdivision under consideration, shall be located in the vicinity of the subdivision, and shall be
commensurate with anticipated impacts.
The following are minimum requirements. Other services and facilities may be required on a project
by project basis.
1.

For lots less than one (1.00) acres, the following services are required:
a.
A sewage disposal system meeting the requirements of Panhandle Health District or DEQ.
b.
A shared water system that can provide fire flows or water storage, if required by the Fire
District. Shared water systems may require DEQ approval. The Director may waive the
shared water system requirement if the constramts of the site warrants a modification to
the requirement.
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c.
d.
e.
f.

Electrical service to each lot.
Fire protection from a Fire District.
Road access to each new lot meeting the standards of Section 10-3-1(F) of this Title.
For subdivisions with tltirty (30) or more lots, garbage collectio~?after the co~lstructio~i
of
fifteen (15) homes.

2.

For lots between one (1.00) and 4.99 acres, the following services are required:
A sewage disposal system meeting the requirements of Panhandle Health District or DEQ.
a.
Reasonable assurance of an adequate and reliable water source for each lot.
b.
Electrical service to each lot.
c.
Fire protection from a Fire District.
d.
Road access to each new lot meeting the standards of Section 10-3-1(F) of this Title.
e.
For subdivisions with thirty (30) or more lots, garbage collection after construction o f
f.
fifteen (15) homes.

3.

For lots of 5.00 acres or more, the following services are required:
A sewage disposal system meeting the requirements of Panhandle Health District or DEQ.
a.
Reasonable assurance of an adequate and reliable water source.
b.
Fire protection from a Fire District.
c.
Road access to each new lot meeting the standards of Section 10-3-1(F) of this Title.
d.
For subdivisions with thirty (30) or more lots, garbage coIlection after construction of
e.
fifteen (IS) homes.

4.

The following services are required for subdivisions in Commercial, Light lndustrial and
lndustrial Zones:
a.
Adequate infrastructure for the proposed use, including treatment of non-domestic
wastewater in a wastewater treatment plant approved by DEQ. No subsurface discharge of
non-domestic wastewater is permitted.
A water system that meets the State requirements for a public water system and can
b.
provide fire flows, as required by the Fire District.
c.
Electrical service to each lot.
d.
Fire protection from a Fire District.
Publicly maintained road access to each lot, as approved by the Highway District.
e.
f.
Garbage collcction.

Note: For lots equal to or greater than 5.00 acres, the size of the lot nray be .figured using gross
acreage (including % ofadjoining rights-qf-way). All other lot sizes are based on net density, being
the amount of land per dwelling unit excluding the area,for roads, parks, comnzon open space, utilitj!
,facilities, and any other nonresidential use.
C.

Utility and Service Standards
1.

Domestic Water Systems.
a.

When a water district or utility regulated under Idaho Code Title 61 (Public Utility
Regulation) provides a "will serve" letter for a subdivision, annexation andlor connectiotl
may be required. If not required, for shared water systems sewing 10 or more lots, the
applicant shall form a water district or utility corporation (lion-profit or for profit) to own,
operate and maintain the system. Water districts and utility corporations must be
established in conformance with applicable law, and cooperative corporations such as
homeowners associations must also meet tlie requirernetlts of Section 10-3-3 and
Appendix B of this Title.
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b.

2.

The new components of a water system and any necessary improvements to an existing
system, must be designed and constructed in conformance with the requirements of the
Idaho Department of Environmental Quality, the Idaho Division of Public Works, Idaho
Standards for Public Worh Construction, the fire district, and if applicable, the water
district, utility or corporation. Distribution lines shall be installed to each lot.

Fire Protection Systems
Subdivisions shall meet the requirements of the Fire District, including those pertaining to roads,
driveways, fire flows, hydrants, water storage and defensible space. In addition, each lot shall
have a building site capable of being accessed by a driveway meeting the minimum standards of
the Kootenai County Zoning Ordinance or the Fire District.
Subdivisions shall also minimize the hazards associated with wildfire, and major subdivisions in
timbered areas shall provide a Fire Mitigation Plan, developed by a professional forester, that
meets the requirements of Appendix A and is approved by the Director, the Fire District, or the
Idaho Department of Lands. The Plan must be implemented as part of the required
improvements for the subdivision.

D.

3.

Sewage Disposal Systems. If a public sewage system is available q d provides a "will serve"
letter, connection shall be required. If a private, shared sewage system is available and provides
a "will serve" letter, connection may be required, providing the cost of service is commensurate
with that charged to existing customers. If connection to a shared system is required, collection
lines shall be installed to each lot. All sewage disposal systems shall meet the standards of the
Panhandle Health District andlor DEQ. If required, shared sewage systems shall be installed and
approved, or the necessary improvements secured by a financial guarantee, prior to final
approval of the subdivision. Individual septic systems may be installed after final subdivision
approval,' in conjunction with building permits.

4.

Underground Utility Placement. Unless utility providers determine that site conditions preclude
underground utility installation, all utilities shall be installed underground.

5.

Stormwater Management. Lots shall be laid out to provide drainage away from building sites.
Stormwater management and erosion control shall meet the requirements of the Kootenai County
Site Disturbance Ordinance in accordance, with best management practices approved by the
County. Infiltration of stormwater in small quantities is preferred. The collection and
concentration of stormwater in detention and retention basins, wet ponds, constructed wetlands
or similar facilities is discouraged and shall only be allowed when there is no feasible alternative.
The installation of curbing is also discouraged because it concentrates runoff. Discharge of
untreated stormwater into streams, lakes, natural wetlands or groundwater is prohibited.

6.

Under Road Utilities. Whenever a utility is proposed to be installed under a road, the utility's
location and construction shall meet the requirements of the Highway District, ITD or the road
owner(s). In all instances, placement of utilities shall be coordinated with proposed road
improvements and shall be installed before the road is completed.

Easements and Rights-of-way
1.

Utility Easements. A minimum ten (10) foot general utility easement shall be provided to each
lot. Any shared components of sewage, water, stormwater or other infrastructure systems, shall
either be within the general utility easement or an easement dedicated or conveyed to the entity
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responsible for maintenance. Easements must also be provided for individual sewage lines and
drainfields that will not be located on the same parcel as residences.
Road rights-of-way shall meet the requirements of the Highway District or, if applicable, ITD.
Common driveway easements shall be at least 40 feet in width. Cut and fill slopes and
stormwater systems ad.jacent to roads and driveways must either be shown as easements or
rights-of-way, in favor of the maintenance entity. When future access may be needed to adjacent
parcels of land, road easements and rights-of-way shall extend to the property line of the
subdivision. Except for gated communities and common driveways approved by the Board,
roads and associated rights-of-way shall be dedicated to the applicable highway agency. Private
roads and common driveways shall be dedicated to the maintenance entity.
Public trail easements or rights-of-way may be required, depending on the location of the
subdivision and the need for pedestrian trails andlor sidewalks. If required, they shall be
dedicated or conveyed to Kootenai County or to the entity that will provide maintenance as
approved by the Board. The width of trail easements and rights-of-way shall be adequate for the
intended use, and shall meet the requirements of the County or maintenance entity. When future
access may be needed to adjacent parcels of land, trail easements and rights-of-way shall extend
to the property line of the subdivision.
Public Access, Parks and Facilities. Public access easements or the conveyance of land for
public access, parks or facilities may be required for subdivisions that are contiguous to: a)
public lands, b) streams, lakes, ponds, wetlands or similar areas, or c) for areas designated in a
County facilities acquisition plan. If so required, the property owner shall be paid fair market
value for the easement or land.
The Board or Director may require that Hydrologic Protection Areas be shown as easements or
rights-of-way.
6.

E.

Required easements and rights-of-way shall be depicted on the face of the $at.

Subdivision and Lot Design
subdivisions shall be designed to he compatible with existing homes, businesses and
neighborhoods, and with the natural characteristics of the area. Subdivisio~tsshall minimize
grading, road construction and disturbance of the terrain, vegetation, soils, and drainageways,
and shall prevent soil erosion. To achieve this, the Board may require building envelopes, Nodisturbance Zones, height restrictions and planting or retention of vegetation.
Lot Design. Subdivisions shall result in lots of reasonable utility and livability. Inegular
configurations that result in unusable land, or that may cause future land use conflicts, are
prohibited. All building lots must have at least one building site that can meet required setbacks
and be accessed with a driveway meeting the standards of the Zorzfng Ordinance or Fire District.
Lot Access. All new lots shall have frontage and direct access onto a road or common driveway
meeting the standards of Section 10-3-1(F) of this Title. A lot with an existing residence shall
not be considered a new lot. For irregularly shaped subdivisions, or sites with severe physical
constraints, the Board may allow access to individual lots via an easement. Driveway
approaches to public roads must be approved by the Highway District or ITD. No new accesses
to individual lots are permitted from State I-Iighways or arterial roads as shown on the highway
district's current Fu~ictionalClassification Map. In some cases ITD or the highway district may
require relocation, reconfiguration, consolidation or elimination of existing approaches.
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4.

F.

Continuity. No single lot shall be divided by a right-of-way, road, municipal or County
boundary line, or other parcel of land. To the greatest extent possible, no single lot shall be
divided by a common driveway.

Roads and Trails
1.

Road Standards. Roads in major subdivisions shall meet the Highway Standards for the
Associated Highway Districts, Kootenai County, Idaho, including all provisions for variance,
exception or other means of deviation from the Standards, as approved by the applicable
Highway District. If a highway district approves a road with a variance, the road will be deemed
to compiy with the Standards and with the requirements of this Title. Except for gated
communities approved by the Board, such roads shall be dedicated to the applicable Highway
District; in gated communities the Highway District shall verify that the road meets their
Standards, and the road shall be dedicated to the maintenance entity. If a road meeting Highway
District standards is required, it shall be constructed through the subdivision, to the property line,
unless topography or other factors make continuation ofthe road impossible.
The Board may approve a privately maintained, common driveway for major subdivisions and
the Planning Director may approve a privately maintained, common driveway for minor
subdivisions as the means of access to new lots if it serves, or is used to access no more than four
lots or parcels, and the highway district with jurisdiction makes the following findings:
a. A road through the land proposed for subdivision is not appropriate or necessary to provide
access to private lands lying adjacent to or beyond the subdivision, and
b. Access through the land is not now necessary, nor will it be necessary in the future, to
provide continuity ofpublic roads with functional grades and design, and

c. The lots being created will not be further subdivided, and no additional access to the
driveway will be allowed, until it is constructed in accordance with this Title and the
Highway Standards for the Associated Highway Districts, Kootenai County, Idaho (with or
without variances approved by the Highway District). The Board may require a restriction
on the plat, or the recordation of a public covenant in favor of the County and the Highway
District, to ensure compliance with this requirement.
Common driveways are a required infrastructure improvement and shall be constructed prior to
final approval of a major subdivision, unless a financial guarantee is provided, then they shall be
constructed prior to issuance of non-infrastructure building permits. Common driveways in
minor subdivisions shall be constructed prior to recordation. Common driveways must be
constructed in accordance with the Kootenai County Code, Title 9, Section 9-1-4, Access
Roadway/ Driveway Standards for Residential Properties.

2.

Connectivity. Roads, trails and sidewalks in subdivisions shall be designed to complement and
enhance existing transportation systems, so as to create an integrated network that allows for the
safe and efficient movement of people within the subdivision, to adjacent subdivisions, and to
nearby commercial areas, schools, churches and other community facilities. Roads shall be
designed with as many connections as possible, and with relatively direct routes in and out of the
subdivision, without running traffic through neighborhoods. Cul-de-sacs are discouraged, but
may be approved where natural or built features preclude connection to existing or future roads.
A dead end road shall not be constructed that serves more than 25 lots or parcels of land. Where
feasible, subdivisions shall have at least two (2) means of emergency access meeting the
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requirements of Kootenai Cottnty Code, Title 9, Section 9-1-4, "Access Roadway/Driveway
Standards for Residential Properties", or Fire District standards. When future access may be
needed to adjacent parcels of land, road and trail rights-of-way shall extend to the property lines
of the subdivision. Roads and trails shall be designed to minimize conflict between vehicles and
pedestrians.
3.

Hydrologic Protection Areas. Roads shall not be constructed within Hydrologic Protection
Areas for lakes, streams, drainageways, or wetlands, except for crossings in conforrnance with
Section 10-3-l(G).

4. Road Names, Signing, and Addressing. All road names, identification signs, and addressing
shall conform to the provisions of the Kootenai County RoadNanzing andAddressing Ordinance
and the requirements of the Highway District.

5.

G.

Pedestrian1Bicycle Access. Off road trails, lanes or walkways may be required a) if shown on a
bicycle facilities plan adopted by a road agency, b) along through streets in subdivisions within
1.5 miles of a school, park, bicycle trail, recreational area, or community facility, or c) when
necessary to ensure the safety of pedestrians and bicyclists. The trail shall be designed to serve
the intended use, and except for bicycle lanes, shall be separated from the road by a vegetation
strip at least five ( 5 ) feet wide. If there is no direct route through a subdivision, or if cul-de-sacs
are proposed, one or more trails may be required to provide short, direct routes for pedestrians.
For safety, trails should be located in close proximity to and visible from homes and streets. If a
trail or walkway is required, an easement or right-of-way must be dedicated or conveyed in
conformance with Section 10-3-1(D).

Sensitive Area Requirements
1.

Flood Zones. If any portion of the site or infrastructure to serve the subdivision is in an Area of
Special Flood Hazard, the plat and the development plans must conform to the Kootenai Cozlnty
Flood Damage Prevention Ordinance.

2.

Subdivisions in Viewsheds
Mountain views and vistas are an important part of the character of Kootenai County,
contributing to the visual quality of the area, increasing property values, attracting visitors, and
enhancing the desirability and livability of the community. As such, it is in the public interest
that land be developed in a manner that is visually unobtrusive, environmentally responsible, and
is compatible with the character of the area.
a. Subdivisions with lots <5 acres and natural slopes that equal or exceed 35%, must be
designed to fit the houses, structures and roads into and around the hillside in a manner
that minimizes disturbance of the terrain, vegetation and drainageways, that will not result
in soil erosion, and that is compatible with the natural characteristics of the area.
b. If the vertical height of any cut or fill slope, or any combination thereof, will exceed thirty
(30) feet, effective measures must be taken to mitigate the visibility of the slope.

3.

Hydrologic Protection Areas.
When a subdivision abuts a lake, river, stream, wetland, or drainage way, a Hydrologic
Protection Area must be reserved and shown on fhe plat. The purpose of this area is to protect
downstream property owners and water resources from increased or decreased flows, to prevent
sedimentation, to promote good water quality, and to protect fish and wildlife habitat. The area
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shall be labeled "Stream (lake or wetland, as applicable) Protection Area", and within this area
native vegetatioli and large organic debris shall be protected or replanted to leave the area in the
most natural condition possible. Any necessary maintenance must be in conformance with the
Kootenai County Site Disturbance Ordinance and with applicable best management practices.
Proposed road and utility crossings must be shown on the plat, must be kept to a minimum, and
must take the shortest possible route across the area. Other than approved crossings, roads and
utilities shall not be constructed within this area. Fences, walkways which do not exceed four
(4) feet in width, stairway landings which do not exceed six (6) feet in length or width, and trams
may be constructed in hydrologic protection areas, providing there is minimal disturbance of the
ground and vegetation. The Board may require that this area be shown as an easement, including
a conservation easement, or that ownership of the area be transferred to a homeowners
association, highway district or other maintenance entity.
Hydrologic Protection Areas shall be as follows:
Lakes
Spokane and Coeur d'Alene Rivers
Class I Streams
Class I1 Streams
Draiuageways
Wetlands
analysis.

45 feet from the ordinary high water mark
45 feet from the ordinary high water mark
75 feet from the ordinary high water mark
30 feet from the ordinary high water mark
5 feet
Determined by the Board based on the wetland

10-3-2: IMPROVEMENT REQUIREMENTS:
A.

Installation of Improvements. Before application for final approval of any plat, required
improvements shall either a) be installed and approved by the design professional who developed the
plans and the agencies with jurisdiction, or b) a financial guarantee and subdivision completion
agreement, in conformance with Section 10-3-4 and Appendix C, and approved by the Director, shall
be provided to ensure installation. If a portion of the work has been completed and approved by the
design professional and agency with jurisdiction, only the remaining work need be covered by the
Financial Guarantee.

B.

Plan Approval and Site Disturbance Permit.
1.

No site disturbance, terrain modification, construction or clearing shall take place until
preliminary subdivision approval has been granted, construction plans have been approved by
the appropriate agencies, and a site disturbance permit has been issued by Kootenai County.

2.

All construction plans shall be stamped andlor signed by an Idaho-licensed professional engineer
or other appropriate design professional.

3.

Dust Control Required. Dust control is required on all construction sites, and a Dust Control
Plan must be submitted for review and approval by the County prior to the start of any site work.

10-3-3: OPERATION AND MAINTENANCE REQUIREMENTS:
A.

Operation and Maintenance Required. All subdivision improvements, common areas and green
space shall be operated and maintained by the owner@), in accordance with applicable best
management practices (BMP's) and approved plans. An organization that will operate and maintain
shared land and improvements must be established prior to or concurrent with final approval and
recordation of the plat. Organizational options include taxing districts (such as water or sewer
Ordinance No. 394 (Subdivision Ordinance Text Amendments)

Page 38 of 60

districts), for profit corporations, including utility corporations, and cooperative corporations such as
homeowners associations. If private maintenance by a cooperative corporation is proposed, the
documents establishing the organization must meet the minimum requirements outlined in Appendix
B, must be approved by the Director, and must be recorded concunently with the plat. In addition, if
land or improvements are going to be owned and managed by a cooperative corporation, and the
corporation ceases to exist, or fails to fulfill its obligations, the individual lot owners must be
responsible for operation and maintenance of the land and improvements.
County Authority to Maintain Private Systems. If a private maintenance organization fails to
maintain commonly-owned land, shared infrast~uctureor improvements in accordance with applicable
BMP's and approved maintenance plans, the County or its agent may perfonn, or contract for, the
maintenance and bill individual property owners for the associated costs. Any unpaid assessments
may-result in termination of the service. Prior to taking action, the County shall notify the
maintenance organization and the property owners within the subdivision of the deficiencies and the
intended action, by first class mail. The County shall give the property owners and maintenance
organization at least 45 days to correct the deficiencies before taking action. If requested in writing
within 28 days of receipt of the notice, an affected person may make an appeal to the Board of County
Commissioners for reconsideration of the action. Nothing in this section shall obligate the County to
provide maintenance of private systems.

B.

10-3-4: FINANCIAL GUARANTEES:

Financial Guarantee in Lieu of Improvements.

A.

Financial Guarantees provided in lieu of improvements shall be reviewed and approved by the Director
and affected agencies prior to application for final approval of a subdivision. If an agency is unwilling
or unable to approve a Financial Guarantee, the Director shall assume this authority. The amount of
the guarantee shall be 150% of the estimated cost of construction and the expiration date of the
guarantee shall be at least sixty (60) days after the expected agency approval date for the
improvements. Cost estimates shall be developed by the design professionals who developed the
construction plans. If it is anticipated that improvements will be completed over a period of time,
separate financial guarantees should be provided (e.g. one for roads, another for the water system).
Partial releases are not permitted.
Warranty. A separate financial guarantee is required as a warranty to ensure correction of any
deficiencies identified within twelve (12) months of final agency approval of improvements. The
amount of this warranty shall be 10%of the total cost of construction. If i~nprovementsare completed
and approved by applicable agencies and design professionals prior to application for final subdivision
approval, the warranly shall be provided with the application. If improvemelrts are to be completed
after final approval, the warranty shall be provided prior to release of the financial guarantee for
construction. If the Applicant fails to provide this warranty, the County may withdraw a portion of the
construction guarantee to meet this requirement, or take other enforcement action as authorized by law.

B.

C.

I

'

Subdivision Completion and Warranty Agreements. A Subdivision Completion andlor Warranty
Agreement, meeting the requirements of Appendix C and approved by the Director, shall accompany
each financial guarantee. These agreements shall be considered to be contracts between Kootenai
County, the property owner, and if a party to the Agreement, the contractor. Financial Guarantees
shall provide for installation and agency approval of improvements within two (2) years from the date
of final subdivision approval. Upon written request by the property owner, the Director may grant one
extension of up to one (1) year for cause.
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D.

Types of Financial Guarantees. The County will accept the following types of Financial Guarantees:
1.

Irrevocable Letter of Credit.

2.

Cash deposit (cash, cashiers check, bank draft, or money order).

3.

CD or other bank account, providing the Board of Commissioners has exclusive access to the
account.

The County may, at its discretion, accept Surety Bonds for required Warrantees, and for a portion of
Financial Guarantees for incomplete improvements, except those related to stormwater and erosion
control. A Surety Bond will not be accepted for stormwater/erosion control work. If accepted for
other incomplete improvements, at least $7,500 of the required Financial Guarantee must be provided
in the form of a Letter of Credit, cash or a bank account.
E.

Failure to Complete Improvements or correct deficiencies in accordance with a subdivision
completion or warranty agreement and approved plans, shall be cause for the County to take
enforcement action as authorized by law, and/or to draw on the funds and contract for completion of
the work. In addition to direct costs to complete the work, the County may also withdraw funds to
cover their administrative costs. The County shall give the property owner written notice, by first class
mail, prior to taking action. The property owner shall permit the County, or its agent, access to the
property to complete improvements. If the County is unable to gain access to the funds, or if costs
exceed the value of the Financial Guarantee, the property owner will be billed for the outstanding
balance.

F.

Release of Financial Guarantee. No Financial Guarantee shali be released until the associated
improvements have been approved in writing by the applicable agencies, the developer's design
professionals and the Director. No partial releases are permitted.

CHAPTER 4
CONSERVATION DESIGN SUBDIVISIONS AND BONUS DENSITY
Section 10-4-1
Section 10-4-2
Section 10-4-3
Section 10-4-4
Section 10-4-5
Section 10-4-6
Section 10-4-7
Section 10-4-8

Conservation Design Subdivisions; Purpose
Bonus Densities
Green Space
Public Access
Conservation Design Procedure
Additional Requirements for Conservation Design Subdivisions
Conservation Design Subdivisions Without Bonus Lots
Ownership Options for Green Space

10-4-1: CONSERVATION DESIGN SUBDIVISIONS; PURPOSE: Kootenai County encourages the use
of conservation designs for subdivisions. The purpose of a conservation design is to fit the development to
the land, to cluster homes on smaller lots, to minimize road construction, to reduce stormwater and water
quality impacts, to make it possible to develop shared water and sewage systems, and to save large areas of
green space for farming, pasture, timber production, wildlife habitat, recreation and other uses that benefit
the community. In Rural and Agricultural Suburban Zones, bonus lots may be granted as an incentive to do
this type of development (i.e. the County may allow the platting of additional lots that otherwise could not be
approved). This Chapter explains the requirements for conservation design subdivisions and for obtaining
approval of bonus lots.
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Note: The density of this type of subdivision will be considered to be as conipatible as that of a traditional
subdivision, andclustered lots in a conservation design subdivision are not considered to be urban density.
10-4-2: BONUS DENSITIES (Rural and Agricultural-Suburban Zones Only):
In Conservation Design Subdivisions in the Rural and Agricultural Suburban Zones, the followu~gactions,
when done in conformance wit11 this Chapter, may earn additional building lots. For each action, the number
of lots that can be approved in a standard subdivision (base density) may be increased by the listed
percentage. After the bonus is applied, fractions of a lot are rounded up to the next whole number. If bonus
lots are requested in more than one category, the percentage figures are added together, multiplied by the
base number of lots for the zone, and then rounded up to a whole number. If the properly being subdivided is
located in both Rural and Agricultural-Suburban Zones, the base number of lots is calculated for the acreage
in each zone, then added together to yield the base number of lots for tile project. Density may not be
transferred from Restricted Residential or other zones.

Note: Bonus lots may not be available for properties located over the Rathdrunz Prairie Aqu$r that use
septic systems for sewage disposal. Panhandle Health Diskict should be consulted regarding fheir
requirenzettts. Right-4Way (ROW) cannot be used as a part of or in caiculating percentage of land
preserved.
Conserve Green Space (conservation of at least 50% of the property is required of all subdivisions
A.
requesting bonus lots)
Increase in Approved
Building Lots

Amount of Land Preserved
as Green Space (net acreage)

B.

Other Actions

Additional Increase in
Approved Building Lots

1. Provide subdivision residents with usable access to green space or adjacent
streams, lakes or public land.

5%

2. Provide the general public with usable access to green space, or adjacent streams,
lakes or public land. (Note: This option is in lieu of; not in addition to Option I.)

10%

3. Provide other public amenities. The Board may approve bonus lots for other
actions and amenities, both on and off site, if they benefit and are desired by the
with
public. In all such cases the value of the extra lots shall be comme~~surate
the cost of proposed amenities, and the bonus lots granted shall not exceed 10%.
Improvements required to mitigate impacts shall not be used to earn bonus lots.

:lo%

Example: If an applicant proposes to retain 80% of their land as green space (20% lot bonus), and to allow
subdivision residents access to a road along the green space (5% lot bonus), the number of building lots
would be increased by 25%. To determine the total number of building lots that would be allowed, the base
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umber of lots for the zone would be multiplied by 1.25. For a 100-acre parcel in a zone with a base density
of one (1) lot per five (5.00) acres, twenty (20) lots could be approved in a standard subdivision and 25 lots
could be approved in a conservation design subdivision.

10-4-3: GREEN SPACE:

Green space is land with natural, cultural or historic resources of value to the community. To qualify for
bonus lots, green space land that is to be preserved must be a part of the land being divided, must be
unencumbered by existing conservation easements, must be in good condition (e.g. stable, in conformance
with applicable best management practices), and ]nust fall into one or more of the following categories:
A.

Actively managed pasture, farm or timber land, except agricultural uses the Board deems incompatible
in a residential area. Appurtenant structures are allowed, including residential structures in
conformance with the Kootenai Counly Zoning Ordinance. If the green space lot will have residential
structures, it must, however, be counted as one of the allowable building lots. If the proposed
agricultural use requires irrigation, water rights, sufficient to support the use, must be retained with the
land.

B.

Wildlife habitat or wildlife corridors as identified by the Idaho Department of Fish and Game or Coeur
d'Alene Tribe. These areas might include stream corridors, draws, wetlands, grassland, stands of
mature timber, areas with snags, wintering areas, nesting and roosting sites, waterfront areas and travel
. corridors between habitat blocks and sources of food and water. Note: Anyfencing in these areas
must allow for the safe movement ofwildlfe.

C.

Areas with native vegetation, including native grass land, or unique vegetative communities as
identified by the Idaho Conservation Data Center.

D.

Recreational areas,' including trails and wildlife viewing areas, but excluding uses the Board deems
incompatible in a residential area.

E.

I-listoric or culturally significant areas.

F.

Natural landmarks andscenic areas.

G.

Parks, playgrounds, picnic areas, community gardens and similar uses. Up to 10% of the green space
area may be used for structures appurtenant to such uses, in conformance with County ordinances and
the requirements of other agencies.

H.

Sensitive areas as defmed by this Title.

I.

If required by the Board to allow public use of green space, up to 2% of the green space may be used
for public parking.

J.

Ridge tops and other prominent, natural features.

K.

Hydrologic protection areas and land adjacent to these areas.

L.

Land preserved to protect drinking water supplies.

M.

Sites for shared water, wastewater or stormwater systems.

N.

-

Other land with natural, cultural or historic value as approved by the Board.
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10-4-4: PUBLIC ACCESS:
A.

To earn density bonuses for public access (either to residents of the subdivision or to the public in
general), a trail must be provided to and either through, around or next to the green space area. This
trail must be convenient and accessible to lots that are not adjacent to the green space. This does not
mean the public necessarily bas access to the entire site. For example, granting an easement that
allows people to walk on a road along the edge of a field or pasture is adequate to qualify for bonus
lots. If the trail doesn't already exist, it must be constructed as part of the subdivision improvements,
and the trail and easement must meet the requirements of Chapter 3 of this Title.

B.

To earn density bonuses for providing access to the general public, the Board may require installation
of a small parking area, and may require a vegetative buffer and/or fencing to separate it from nearby
residences.

10-4-5: CONSERVATION DESIGN PROCEDURE:
Conservation subdivisions shall be designed according to the following procedure:
Step One: Identify potential green space areas that meet the requirements of this Chapter.
Step Two: If requesting bonus lots, develop an Existing Resources ReportISite Analysis Map. Refer
to Section 10-2-1(A) and Appendix E. for report and map requirements.
Step Three: Determine zoning districts and expected numbers of base and bonus lots. Select building
sites positioned to avoid slopes in excess of 15% and to take advantage of views and green space.
Note: Though building sites should be designed to avoid slopes, this is a recommendation, not a
requirement.
Step Four: Align streets and trails to be compatible with topography, to minimize road length and site
disturbance, to avoid drainageways, sensitive areas, green space lands, and slopes >.IS%, and to meet
the requirements of this Title and the highway district.
Step Five: Draw lot lines.

10-4-6: ADDITIONAL REQUIREMENTS FOR CONSERVATION DESIGN SUBDIVISIONS:
A.

To the extent possible, green space must he contiguous within the subdivision, and must be contiguous
with that on adjacent properties, so as to eventually develop a network of interconnected open space.

B.

Concurrent with recordation of the subdivision plat, a perpetual conservation easement meeting the
requirements of Appendix D, and approved by the Director and the entities accepting the easement,
must be recorded on the land that is to be conserved. Each easement will be tailored to the specific
situation, and though it limits future development of the property, it does not affect the land owner's
ability to sell the land or use it within the parameters of allowed green space uses and the easement.
As approved by the Board, conservation easements shall be dedicated or conveyed to a land trust, a
governmental body, or a conservation organization that has expertise in managing the type of green
space that is proposed, and who meets the requirements of Idaho Code $55-2101(2). Prior to any
preliminary application subinittal for a conservation design subdivision, as part of the application
package, the applicant shall provide the conceptual boundaries of the conservation easement and the
name of the entity that will receive and hold the future easement. As part of the plat submittal, the
Applicant shall provide Kootenai County with a ietter from the proposed holder of the easement that
indicates the organization will accept the conservation easement. Kootenai County, as a government
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entity will not be considered as a holder of conservation easements. If the green space is located over
the Rathdrum Aquifer, Panhandle Health District must be given an opportunity to approve and be
signatory to the easement, and must be granted third party right of enforcement.
C.

Prior to application for final subdivision approval, any required payments must be made to the
stewardship fund of the organization that will hold the conservation easement. This payment is to
cover the easement holder's yearly costs for site inspections and, if necessaxy, enforcement.

D.

Green space lands must be actively managed by the landowner, in conformance with applicable best
management practices and approved land management plans.

E.

If the green space is going to be owned by a homeowners association, documents establishing the
association must be approved by the Director, must meet the requirements of Appendix B, and 111ustbe
recorded concurrently with the plat.

F.

Conservation design subdivisions are subject to all other provisions of this Title.

G.

If necessary to bring the site into conformance with applicable BMP's, a Land Management Plan must
be developed and approved by the agency with jurisdiction.

10-4-7: CONSERVATION DESIGN SUBDIVISIONSWITHOUT BONUS LOTS:
Conservation Design Subdivisions which conserve 20-49%of the property as green space, or which conserve
property that does not fall into one of the approved green space categories are permitted, however, no bonus
lots will be granted. The subdivision must follow the conservation design procedure in Section 10-4-5, as
well as the requirements outlined in Section 10-4-6. Conservation of at least 20% of the property is required
for all Conservation Design Subdivisions.
10-4-8: OWNERSHIP OPTIONS FOR GREEN SPACE:
Green space may be owned and managed by one of the following, providing all green space is under the
same ownership:
A.

An individual or individuals.

B.

A corporation (for profit or non-profit).

C.

An incorporated homeowners or condominium association established in conformance with Appendix
B. The CC&R's must state that the common green space cannot be encumbered, and that the
homeowners' association is responsible for upkeep, taxes, insurance and other ownership
responsibilities.

D.

A nonprofit conservation organization. If green space is to be held by a conservation organization,
appropriate provisions must be made for transfer to another conservation organization or agency in the
event that the organization becomes unwilling or unable to manage the land.

E.

A public agency or governmental body.
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CHAPTER 5
ADMINISTRATION
Section 10-5-1 Administrative Authority and Requirements
A. Fees
B. Forms
C. Adoption of Criteria for Supporting Documents
D. Interpretation
E. Right to Inspect
F. Amendments
G. Penalty for Sale of Un-platted Lots
H. Mediation
Section 10-5-2 Administrative Appeal
Section 10-5-3 Enforcement
A. Unlawful Land Division and Site Work
B. Criminal Penalties
C. Civil Enforcement
D. Stop Work Order
E. Withholding of Permits
F. Processing of Applications
Section 10-5-4 Sunsetting of Unrecorded Plats
10-5-1: ADMINISTRATIVE AUTHORITY AND REQUIREMENTS:
The Director shall be responsible for administering this Title within unincorporated Kootenai County.
A.

Fees. The Director is authorized to collect fees, as approved by resolution of the Board, for services
associated with suhdivision development.

B.

Forms. The Director is authorized to develop and require the completion of forms to aid in the
administration of this Title.

C.

Adoption of Criteria for Supporting Documents. The Board may adopt, by resolution, criteria for
supporting documents that may be necessary in the administration of this Title.

D.

Interpretation. In applying this Title to situations that are not specifically addressed, the actions
taken shall be in conformance with the purpose and intent of this Title, and shall be in the best interest
of the public.

E.

Right to Inspect. The property owner or authorized applicant's signature on the subdivision
application shall constitute approval for the Department to enter onto and inspect the subdivision
property.

F.

Amendments. The Board may, from time to time, amend, supplement, or repeal the provisions of this
Title in accordance with Idaho Code. When any provision of this Title is amended after the County
accepts a complete application for subdivision approval, the applicant may elect to have the application
processed under either the provisions of this Title in existence at the time of application, or under the
provisions of this Title as amended. A request to proceed under the provisions of this Title as amended
must be submitted in writing, and the applicant shall be bound by all the provisions of this title as
amended. Where no written request is made, the application shall be processed under the provisions of
this Title in effect on the date a complete application was received.
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G.

Penalty for Sale of Lots. In accordance with Idaho Code $50-1316, any person who shall dispose of
or offer for sale any lots prior to recordation of a plat, as provided in $50-1301-$1325, shall pay
$100.00 (one hundred dollars) for each lot and part of a lot sold or disposed of or offered for sale.
Enforcement of this penalty does not preclude the County from taking additional enforcement action as
authorized by law.
Notice of Penalty and Hearing:
I.

A person upon whom a penalty is imposed shall receive a written notice of the penalty to be
assessed and the factual basis upon which the penalty has been imposed. Such notice shall be
sent by first class mail, postage prepaid, to the owner(s) of record, at the address on file with the
County Assessor.

2.

A person cited for violating this Title shall have the right to file, within five (5) days after
receiving notice, a written request for a hearing before the Board of County Coin~nissionersto
contest the citation.

3.

The hearing shall be informal and strict rules of evidence shall not apply. The alleged violator
may be represented by counsel, present oral and written evidence and cross-examine witnesses.

4.

The Board of County Commissioners shall issue a decision within a reasonable time after the
close of the hearing and shall notify the allegedviolator in writing of the decision.

5.

If the alleged violator fails to appear at a hearing or fails to request a hearing, it shall be
conclusively established that this Title was violated, and the $100.00 forfeiture shall be applied
as well as any applicable appropriate criminal and civil sanctions.

In addition to the above penalty, if a portion of the property that is the subject of a subdivision request
is divided prior to recordation of the plat, the application becomes null and void, and a new application
must be filed by the owners. If the properiy is not divided, and is sold in its entirety, a new application
is not required and the new owner or owners may proceed through the subdivision process with the
existing application.

H.

Mediation. Pursuant to Idaho Code 867-6510, the Board may require an applicant and affected
persons objecting to a subdivision application to participate in at least one mediation session. If
required, the Board shall select and pay the expense of the mediator for the first meeting.
Compensation of the mediator for additional meetings shall be determined among the parties at the
outset of any mediation undertaking. Requests for mediation must be submitted to the Board in
writing, and may be submitted by the applicant, an affected person, the Planning Commission, or a
hearing examiner.
Mediation may occur at any point during the decision-making process or after a final decision has been
made, however, if mediation occurs after a final decision,. anv. resolution of differences must be the
subject of another public hearing before the hearing body. The mediation session shall not be a part of
the official record for an application. During mediation, any relevant time limitation on the application
shall be tolled. Such to&g shall cease when the appliEant or other affected person, a i d having
participated in at least one mediation session, provides the County with a written statement that no
further participation is desired, and the other parties are notified. If no mediation is scheduled, tolling
shall cease 28 days from the date of the request.
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10-5-2: ADMINISTRATIVE APPEAL:

Any affected person may appeal a decision made by the Director by submitting, within 28 days of the
decision, a written request for a public hearing before a hearing examiner, an explanation of the grounds for
the appeal, and applicable fees. An affected person is defined as one having an interest in real property
whicll rrmy be affected by the decision. The hearing and public notice shall be conducted according to
Section 10-2-1(C)(1) of this Title, and any other applicable County ordinances, and the final decision on the
appeal shall be made by the Board of County Commissioners. Decisions made by the Board of County
Commissioners may be appealed to the district court as provided by law.
10-5-3:ENFORCEMENT:

A.

Unlawful Subdivision and Site Work. As provided in Idaho Code $67-651 8 and $67-6527, it shall
be unlawful for any person, firm or corporation, or their agent, to knowingly and willfully participate
in constructing a road, installing utilities or otherwise developing a subdivision, except in
conformance with this Title. In addition to the actions and penalties provided in Idaho Code Title 50
Chapter 13, any person, firm or corporation, or their agent, who knowingly and willfully commits,
participates in, assists in or maintains a violation of this Title may be subject to the following criminal
and civil remedies, fines and penalties.

B.

Criminal Penalties. As provided in Idaho Code 567-6518 and $67-6527, a violation of this title shall
be a misdemeanor punishable as set forth in section 1-4-1 of this code, with each day of an ongoing
offense considered a separate violation. In addition, if found guilty, the violator shall pay all
reasonable expenses incurred in enforcing this Title. In cases where multiple individuals, firms,
corporations or agents participated in violating this Title, they shall be held jointly and severally liable
for the above payment and any restitution awarded by the Court and each person so involved, either as
a principal or a co-conspirator, shall be subject to the full criminal penalties.

C.

Civil Enforcement. The County may also take civil action in district court to prevent, restrain,
correct, abate, or otherwise enforce this Title. In addition to other actions that may be ordered by the
court, if the County prevails, the vioIator shalI pay to the County a sum equal to two times the
monetary gain associated with the violation and shall pay all reasonable expenses incurred in enforcing
this Title. In cases where multiple individuals, firms, corporations or agents participated in violating
this Title, they shall be held jointly and severally liable for the above penalties and payments.

D.

Stop Work Order. Whenever any terrain modification, construction, or other site work is not in
compliance with this Title, specific conditions of approval, or other related laws, ordinances, or
requirements, the Director may order the work stopped by written notice. Such notice shall be served
on any persons engaged in doing or causing such work to be done, and persons shall forthwith stop
such work until authorized by the Director to proceed. Stop work orders may be appealed according to
the procedure outlined in Section 10-5-2.

E.

Withholding of Permits. The Director may withhold issuance of pennits, including building permits,
for subdivisions, lots, or parcels of land that are in violation of this Title. Withholding of permits may
be appealed according to the procedure outlined in Section 10-5-2.

F.

Processing of Applications. Applications for approvals authorized by this Title will not be accepted
until all violations of County ordinances are corrected, and the property is brought into compliance. If
any un-permitted site disturbance or subdivision developlnent has previously occurred (e.g.
construction of roads, driveways, building pads), a site disturbance permit must be obtained, a financial
guarantee must be provided, and stormwater and erosion control systems meeting the requirements of
the Kootenai County Site Disturbance Ordinance and applicable BMP's, must be installed and
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approved before an application will be accepted. These requirements may be appealed accordi~~g
to
the procedure outlined in Section 10-5-2.
10-5-4: SUNSETTING OF UNRECORDED PLATS:

Any plats previously approved without recordation deadlines, including Idaho Code Plats submitted prior to
November 17, 1995, shall be null and void if not recorded within ninety (90) days of the effective date of this
Title.

SECTION 3. That Title 10, Kootenai Coonty Code, be, and the same is hereby amended by the addition
thereto of a NEW CHAPTER, to be known and designated as Title 10, Chapter 6, Kootenai County Code,
and to read as follows:
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10-6-1: APPENDICES:
APPENDIX A
WILDFIRE MITIGATION PLAN REQUIREMENTS FOR
MAJOR SUBDIVISIONS IN TIMBERED AREAS
Site plans showing:
The location of draws, ridges, steep slopes and other hazardous, physical features. Slopes shall be
depicted according to the following categories: 0-14%, 15-34% and235%
Aspect (north, south, east, west facing)
The approximate location of proposed structures.
Railroad lines.
Existing or proposed roads that could be used for emergency ingress and egress, with the slope and width
of the roads noted. Emergency access roads must meet Zoning Ordinance or fire district requirements
for access driveways, turnarounds at the end of driveways must be at least fifty (50) feet from structures,
and one pullout should be provided for every 400 feet of driveway length. Two (2) means of access to
the subdivision should be provided. Note: Turnarounds nltrsf 'be located away~?onzstruclt~resso they
are accessible ifthe structures are onjre.
Fuel Hazard Rating Map, broken into the following categories:
Low Hazard - fuels consist of grass, weeds, and shrubs
Medium Hazard - fuels consist of brush, large shrubs and small trees
High Hazard - heavy accumulation of large fuels (timber, large brush)
Existing or proposed fire breaks.
The location of existing or proposed overhead power lines, propane tanks or other features that might
cause or accelerate a wildfire.
The location of hydrants and emergency sources of water.

I

I

i!

I

I
!
1

!

I

A written report that:

i

*

Explains features of the site that might help fire fighting efforts, such as nearby water systems or fire
stations.
Outlines how perimeter and internal fuel breaks will be designed, constructed and maintained.
Provides short and long term plans for eliminating dangerous vegetative and fuel conditions in and
around proposed building sites. Canopy cover in these areas should be less than 50%, lower branches
should be pruned, the ground should be relatively free of debris, and ladder fuels and dead and dying
trees must be removed. Snags that do not present a fue hazard should, however, be left standing to
provide habitat for birds and wildlife.
Verifies that power lines will be installed underground, unless underground installation is precluded by
physical features of the land. If lines cannot be installed underground, the report must include an
explanation of why they cannot be installed underground, and it must include plans for routine trimming
of overhanging tree limbs, and for removal of ground debris below the lines.
Confirms that there will be safe and adequate emergency access for residents and emergency personnel
entering and exiling individual lots and the general area.
Identifies sufficient and accessible emergency water supplies for fire fighting purposes. Water sources
cannot be located within fifty (50) feet of a structure, must be surrounded with defensible space, and
should be clearly identified with signs approved by the fire district, IDL or Kootenai County.
Describes any modifications or appurtenances needed to allow use of water sources (e.g. pumps or
hydrants). If pumps are sewed by above ground power lines, plans for emergency power generation may
be required.
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APPENDIX B
MINIMUM REQUIREMENTS FOR DOCUMENTS ESTABLISHING
COOPERATIVE CORPORATIONS T O OPERATE AND MAINTAIN SHARED LAND OR
IMPROVEMENTS WITHIN SUBDIVISIONS
Cooperative corporations, such as homeowners and road maintenance associations, niay be needed when
commonly owned land, shared infrastructure, or improvements are privately maintained. This Appendix
outlines Kootenai County's minimum requirements for documents establishing these organizations. Please
note that this is not a comprehensive listing of all the necessary elements of these documents. The needs of
each corporation are different and it is essential that the documents be tailored to fit each organization.
Required Governing Documents
Cooperative corporations must be created with the following governing documents, with the CC&R's
recorded concurrently with the plat:
1. -Articles of incorporation, filed with the Idaho Secretary of State, establishing the organization as a
corporation. Articles of incorporation and the organization must follow the requirements ofIdaho Code
Title 30.
2. Declaration, more commonly referred to as the Covenants, Conditions, and Restrictions (CC&R's).
.This document creates obligations regarding the use and improvement of real property that are binding
upon the corporation and lot owners, and which must run with the land.

3. By-Laws. By-laws govern the corporation's internal affairs, including voting rights, elections, officers,
meetings, and the amendment process. By-laws are also subject to the requirements ofldaho Code Title
30. The.articles of incorporation and by-laws must establish a corporation that can affectively collect
assessments and maintain commonly owned land, shared infrastructure and improvements.

4. A summary of what will be owned by the corporation, copies of recorded deeds, rights-of-way and
easements allowing the corporation access to property not within their ownership, and copies of
easements on land that will be owned by the corporation (e.g. conservation easements).
5. Capita1 Replacement Plan. This plan must be developed by the project engineer and must include an
inventory, projected service life and estimated replacement cost for all components of all improvements
that will be operated and maintained by the corporation (water, sewer, and stormwater systems etc.).
This document is necessary to allow the corporation to plan for periodic, major expenses associated with
replacement of system components.
6. Operation and Maintenance Plans and Manuals for infrastructure improvements. 0 & M plans must
be developed by the project engineer, and must include:
a. A schedule of routine maintenance, performance checks and preventive practices.
b.Mannfacturer's literature.
c. A contact list for system repairs.
d.Operationa1 procedures.
7. Budget. This document summarizes anticipated expenses and revenues over the fist five (5) years of
operation, including accrual of an emergency find (adequate to replace the largest system component), a
cash operating fund (adequate to operate the systems for two months in case there is a revenue shortfall),
and a capital replacement fund (based on the capital replacement plan). This budget must include costs
associated with any land owned by the corporation such as taxes, insurance, upkeep etc.
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8. Land Management, Plan. If property will be owned by the corporation, a land management plan must
be provided. This plan must conform to applicable BMP's, and if bonus lots were granted, it must
ensure that designated green space land will remain in co~lformancewit11 Chapter 4 of this title.

Recommended Documents
Optional, recommended documents include separate rules and regulations governing the use of coininonly
owned land, shared infrastructure or improvements (e.g. a water system or recreation area).
ARTICLES OF INCORPORATION
In addition to ihe requirements of Idaho Code, articles of incorporation must include:

.
.

The purpose and responsibilities of the corporation.
Provisions for the membership of lot owners in the corporation.
Authorization to levy assessments upon members, enforceable by civil action or lien upon real property
to which membership rights are appurtenant.
A statement that the corporation shall have perpetual duration and succession in its corporate name, and
shall have the same powers as an individual to do all things necessary or convenient to carry out its
affairs.

If specific provisions are included for managing the affairs of the corporation; for collecting assessments; or
defining the powers, rights, limitations or obligations of the corporation, its board or members, those
provisions must be consistent with the required elements of the by-laws and CC&R's.
DECLARATION O F COVENANTS, CONDITIONS AND RESTRICTIONS
The following are required elements of the CC&R's:
A statement that the owner of any lot in the subdivision, by acceptance of a deed or other conveyance,
is deemed to consent to membership in the corporation, and to covenant and agree to the terms and
requirements of the CC&R's, which constitute a contract between the corporation and each lot owner.
A statement that use of the services provided by the corporation is required.
A statement tbat each lot owner shall pay to the corporation, assessments for the operation and
maintenance of commonly owned land, shared infrastructure or improvements, together with
applicable interest, late charges, attorney's fees, court and other collection costs. The CC&R's must
also state tbat assessments and other charges are the personal obligation of the owner of each lot at the
time the assessment was due, and that his or her grantee shall be jointly and severally liable for such
portion thereof as may be due and payable at the time of conveyance.
Effective methods of enforcing payment of assessments, which must include the authority to withhold
service, to take civil action to recover a money judgement for unpaid assessments, and to assess, record
and foreclose a lien against the real property of corporation members. Other, optional methods of
enforcing payment include late fees and restrictions on voting. Individual lot owners must also have
the ability to enforce the CC&R7s.
A statement that commonly owned land and improvements shall be operated and maintained in
conformance with applicable best management practices and approved land management plans.
A requirement that the Board maintain a capital replacement plan for improvements inanaged by the
corporation, and a statement that annual assessments must be adequate to cover anticipated capital
expenses. Funds collected as reserves for capital expenses must be deposited in separate accounts and
held in trust.
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A statement that if the corporation, or individual lot owners, fail to operate and rnaintai~icommonly
owned land, shared infrastructure or i~nprovementsin accordance with approved plans and applicable
best management practices, that the County may contract for necessary operation and maintenance and
bill the individual lot owners on a pro-rata basis. If it is necessary for the County to assume this
responsibility, the County shall have the same authority as the corporation board, including the right to
suspend service for non-payment of assessments.
Enforcement procedures, including recourse for improper use of common property.
Notification procedures.
Procedures for amending the CC&R's and a requirement that amendments be recorded.
A statement that the corporation shall not divest itself of responsibility for operating and maintaining
common land or shared improvements except to the individual lot owners or a public agency or
organization that agrees to assume the responsibilities. At a minimum, the individual lot owners must
have a means of taking over the responsibilities and authorities of the Board if it fails to carry out its
obligations, and if that occurs each lot owner must be given an equal and undivided interest in property
previously owned by the corporation.
Duration. The CC&R's of a corporation that has operation or maintenance responsibilities must be of
perpetual duration unless the individual lot owners, a public agency or other organization agrees to
assume those duties.
A statement that until management of the corporation is transferred from the developer to the
corporation Board, the developer must fulfill all of the duties and responsibilities of the corporation,
and have the authority to exercise the rights and powers of the corporation. At the time the corporation
is turned over to the Board, commonly owned land and all components of shared improvements must
be in good operating order and incompliance with applicable laws, regulations, conditions of approval,
BMP's, and approved O&M and land management plans. Prior to transfer to the Board, the
corporation must be fully funded and operational, and the developer must provide sufficient funds to
meet anticipated expenses for one year.
Statement of the location of the articles of incorporation, by-laws, CC&R's, rules and amendments.
Severability clause.
Required approval signatures.

ATTACHMENTS
Legal description of land to which the CC&R1sapply.

COOPERATIVE CORPORATION BY-LAWS
The following are required elements of the by-laws for cooperative corporations.

NAME, PRINCIPAL OFFICE AND DEFINITIONS
Name of the corporation
Address for the o%ce of the corporation.
Definition of terms.

MEMBERSHIP: MEETINGS, QUORUM, VOTING, PROXIES
Membership. Membership in the corporation must be automatic and mandatory when property is
purchased within the development. The by-laws must include a statement that the owner of any lot
within the subdivision, by acceptance of a deed or other conveyance, is deemed to consent to
membership in the corporation, to use the services furnished by the corporation, and to abide by the
terms and requirements of the corporation. The by-laws should atso inform members that "the patrons of
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a cooperative corporation, by dealing with the corporation, acknowledge that the terms and provisions of
the articles of incorporation and by-laws, as well as policies, rules and regulations, shall constitute and be
a contract between the corporation and each patron, and both the corporation and the patrons are bound
by such contract, as fully as though each patron had individually signed a separate instrument containing
such terms and provisions" (Idaho Code $30-3-21 (3)).
Meetings. The place, rime, and notice requirements of all regular and special membership meetings.
The corporation must hold at least one (1) membership meeting each calendar year at a time and place
stated in, or fixed in accordance with the by-laws. Notice and conduct of meetings must be in
accordance with Idaho Code Title 30, Chapter 3.
A process by which the members may call for a special meeting in accordance with Idaho Code Title 30,
Chapter 3.
Voting. Who is entitled to vote, how proxies are handled, what constitutes a quorum, and what majority
is needed to enact resolutions, rules, amendments, and other actions.
Conduct of membership meetings. At a minimum the president and chief financial officer must report on
the activities and financial condition of the corporation, and members must be given an opportunity to
consider and act upon other matters.
Action without a meeting. Provisions for actions that can be taken without a lne~nbersl>lp
meeting.
BOARD OF DIRECTORS: SELECTION, MEETINGS, POWERS and DUTIES

I
Board of Directors. The number of directors, length of terms, and procedures for nomination, election,
removal from office, and the filling of vacancies. The board must consist of at least three individuals.
Board ofDirector meetings. For both regular and special meetings, what constitutes a quorum, and what
actions can be taken by the Board with and without a formal meeting.
Conduct ofboard meetings, including when meetings are required to be open and when they may be held
in executive session.
Duties of the Board of Directors. The duties of the Board must include: a) recording and retaining
minutes of regular and special meetings, b) retaining a record of actions taken by members, committees
or directors without a meeting, c) keeping accurate records of expenses and payments, d) maintaining the
names and addresses of members and officers, along with the number of votes they are entitled to cast, e)
maintaining a capital replacement plan for improvements managed by the corporation, and f ) providing
lot owners with information on corporation fmances.
Powers of the Board of Directors. The powers of the Board must include: a) authority and procedures
for establishing budgets, adopting fees, billing and collecting assessments, borrowing money, making
payments, and contracting for maintenance and repairs, b) the ability to adopt rules for governing
common property and improvements, c) the ability to establish special committees to assist in
management of the corporation, d) methods of enforcing the covenants, conditions, restrictions, or rules
of the corporation, and e) the authority to levy and collect assessments, including effective methods of
enforcing collections (must include the authority to withhold service, to take civil action to recover a
money judgment for unpaid assessments, and to assess, record and roreclose a lien -against the real
property of its members (ref: Idaho Code $45-810 ).
Specific procedures must be included for regular, special and long term capital improvement
assessments. Annual assessments must be adequate to cover anticipated capital expenses, and funds
collected as reserves for capital expenses must be deposited in a separate account held in trust for the
purposes for which they are collected.
OFFICERS

I

I
I

Officers. The number of officers, the length of terms, and procedures for nomination, election, removal
from office, and the filling of vacancies. It is recommended that maintenance corporations have a
president, vice-president, secretary, and treasurer at a minimum.
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Powers and duties ,of the officers.
MISCELLANEOUS
Procedures for the transfer of control of the corporation from the developer to the Board of Directors.
Until management of the corporation is turned over to the Board, the developer must fulfill all of the
duties and responsibilities of the corporation, and have the authority to exercise the rights and powers of
the corporation. At the time the corporation is turned over to the Board, commonly-owned land and all
components of shared improvements must be in good operating order and in compliance with applicable
laws, regulations, conditions of approval, BMP's, and approved O&M and land management plans.
Prior to transfer to the Board, the corporation must he fully funded and operational, and the developer
must provide sufficient funds to meet anticipated expenses for one year.
Amendments to the by-laws. The amendment process must be specified including who may initiate an
amendment, what majority is needed to pass an amendment, and who may sign an approved amendment.
Renewal. A corporation that has operation or maintenance responsibility must be established ill
perpetuity, unless the individual lot owners, a public agency or other organization agrees to assume tllose
duties.
Default of the corporation. How system maintenance will be handled if the corporation fails to fulfill its
responsibilities. At a minimum, the individual lot owners must have a means of taking over the
responsibilities and authorities of the Board if it fails to carry out its obligations, and each lot owner must
be given an equal and undivided interest in any properly previously owned by the corporation.
Provisions for the declarant to assign his rights and responsibilities to another party upon transfer of
ownership of the subdivision property.
Fiscal year.
How conflicts of interest are handled.
Books and records. A third party financial audit must be conducted every 3-5 years.
Notification procedures and requirements (e.g. to homeowners, lenders).
An indemnification statement for officers of the corporation.
Statement of the location of the articles of incorporation, by-laws, CC&R's, rules and amendments.
Signature of the appropriate officials, in accordance with law, the articles of incorporation, and, if
previously adopted, the by-laws.
Severability clause

ATTACHMENTS
r

Legal description of land governed by the cooperative corporation.
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APPENDIX C
MINIMUM REQUIREMENTS FOR SUBDIVISION COMPLETION AND W A R R A N T Y
AGREEMENTS
Date
Name, mailing address and phone number o f the property owner and County representative. I f
someone other than the property owner is providing the financial guarantee (developer, contractor),
they must be included as a third party.
Subdivision name and case number.
General description o f the subdivision location.
Parcel number(s).
Section, Township, Range.
Size o f subdivision in acres.
Reference to subdivision improvements being required to meet the requirements o f this title, and be in
conformance with approved plans on file with the Department (file nnrnber o f plans cited).
Cost estimate, or for warranties the actual cost o f construction, for required improvements, provided by
the design professionals who developed the construction plans, and referenced as Exhibit A.
For fmancial guarantees in lieu o f improvements, a statement that the applicant has established a
financial guarantee to ensure completion o f required improvements in the amount o f 150% o f the
estimated cost, with the amount listed. (Any improvements that have not been completed and
approved by the applicable agencies and design professionals must be included in the cost estimate).
For wananties, a statement that the applicant has established a financial guarantee to ensure
completion of required warranty repairs. Warranties,which are a separate financial guarantee required
for all subdivisions, must cover 10% o f the actual cost o f all required improvements.
Type o f the guarantee, with the original attached and referenced at Exhibit B (or for cash, a copy o f the
check and receipt). (Note: See Section 10-3-4 of this Titlefor the types offinancial guarantees that
may be acceptedj.
A completion schedule for required improvements labeled Exhibit C.
Anticipated agency approval date for the improvements (must be at least sixty (60) days before
expiration o f the financial guarantee).
For warranties on completed, approved infrastructure, the actual date o f agency approval, and the
deadline for completion o f any warranty work. Warranties must cover a period o f one ( 1 ) year after
initial agency approval o f improvements, and the deadline for completion o f warranty work must be at
least sixty (60) days before the expiration o f the financial guarantee.
A statement that this agreement is considered a contract between the parties.
Statement that upon completion o f the improvements, and written approval by applicable agencies,
design professionals, and the Director, the County shall release the guarantee.
Statement that partial releases are not permitted. (Note: (fintprovements willbe completed inphases,
the applicant shouldprovide separatefinancial guaranfeeswith separate agreements).
Statement that i f the required improvements are not completed and approved by the design
professionals and applicable agencies prior to the above date, or within the time allowed by a written
extension granted by the Director, that the County may withdraw necessary funds from the financial
guarantee, hire a contractor, enter onto the property, and have the improvements completed. In
addition to contracting costs, the County may also withdraw funds to cover their administrative costs,
including attorney's fees.
For warranties, a statement that any necessaly repairs shall be completed in a timely manner, in
accordance with deadlines established by the County or other agency with jurisdiction. I f repairs are
not completed and approved by applicable agencies at least sixty (60) days prior to expiration o f the
warranty, the County may withdraw funds adequate to pay for the repairs, along with the County's
expected administrative costs.
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*

A statement that the County is required to give written notice, by first class mail, to the property owner
and other parties to the agreement, prior to taking action to withdraw funds from the financial
guarantee. Any remaining funds, after completion of improvements, shall be returned to the party that
provided the financial guarantee.
Process for renegotiation of the agreement.
Process by which the agreement may be transferred, with County approval, to a developer's
successors. If transferred, the agreement must be binding on any successors.
Governing laws shall he the laws of the State of Idaho. The venue for any dispute shall be the First
Judicial District Court, Kootenai County, Idaho.
Notarized signature of the property owner(s).
If the financial guarantee is provided by someone other than the property owner, the notarized
signature of that party is required, in addition to the signature of the property owner.
Signature line for the Chairman of the Board of County Commissioners.
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APPENDIX D
MINIMUM REQUIREMENTS FOR CONSERVATION EASEMENTS
Following are items that must be included in conservation easements on green space. This is not a
comprehensive list. Each easement will be different and will need to be negotiated, wit11 legal counsel,
beiween ihe parties to rhe easement.
IDENTIFICATION O F PARTIES AND RECITALS
Names of grantors and grantees, including governmental bodies or conservation organizations with third
party right of enforcement.
Date.
Statement that the grantors are the sole owners, in fee simple, of the real property, described in an
attached exhibit (the legal description of the property that will be covered by the easement).
Description of the characteristics of the property that have been identified for protection and the general
purpose for the easement.
Reference to an attached baseline inventory that establishes the condition of the property at the time of
conveyance.
Qualifications of the grantee (must be a conservation organization or public agency).
Statement granting the easement, signed by all parties with an interest in the property.
Statement accepting the easement, signed by all holders of the easement and all organizations with third
party right of enforcement. Holders of the easement and organizations with third party right of
enforcement must meet the requirements ofIdaho Code 55-2101(2).
Statement that the easement is created pursuant to the Uniform Conservation Easement Act, Idaho Code
Title 55, Chapter 21.
GRANT PROVISIONS
Detailed statement of purposes. This section must include a statement that the land is to be preserved for
one or more uses meeting the definition of "Green Space" in Chapter 4 of this title.
Requirement that the land be managed in conformance with applicable best management practices and
approved land management plans.
Rights of the grantee, including the right to protect the conservation values of the land, to inspect the
property to determine compliance with the easement, and the right to enforce the terms of the easement.
This section must also outline notification and inspection procedures.
Enforcement of the easement. This section must outline enforcement procedures, specific remedies
available to the grantee to correct violations of the easement, and how enforcement costs will be handled.
Prohibited uses of the property. This must include further division of the land, any industrial or mining
activities, and any uses that are inconsistent with the purposes of tlie easement. If the green space lot is
counted as one of the allowable residential lots, in may have residential structures in conformance with
County ordinances and the requirements of other agencies.
Permitted uses of the property. Permitted uses may include any that meet tlie definition of "Green
Space", including the construction of structures appurtenant to those uses (e.g. agricultural buildings).
Reserved rights of the grantors.
May include third party right of enforcement (e.g. granted to a governmental or conservation
organization eligible to be a holder of a conservation easement as provided in Idaho Code 55-2101(2)).
Conservation easements on the Rathdrum Aquifer must grant Panhandle Health District third party right
of enforcement.
The easement must be perpetual.
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MISCELLANEOUS PROVISIONS
A requirement that any future deed or lease conveying an interest in the property refers to the
conservation easement, and that the easement holder be provided with the name and address of new
landowners.
Costs and Liabilities. A description of how costs and liabilities (such as taxes) will be handled.
Condemnation provisions.
Assignment. The grantee may assign its rights and obligations to another conservation organization or
government agency that agrees to enforce the terms of the easement.
Notification procedures between the parties, and names, addresses and telephone numbers of the grantor
and grantee.
Encumbrances. A11 mortgages, liens or similar encumbrances on title to the property must either be
discharged or subordinated to the easement, so that the easement cannot be terminated in the event of
foreclosure.
* Recordation requirement.
Controlling law (Idaho).
Severability clause.
* Successors. The covenants, terms, conditions and restrictions of the easement must be binding upon, and
inure to the benefit of the parties and their heirs, successors and assigns, and must continue as a servitude
running in perpetuity with the land.
Amendment procedures.
Notarized signatures of grantor and grantee.
ATTACHMENTS
Legal description of property subject to the easement.
Baseline inventory of property.
Site plan.
Reference: Idaho Code $55-2101through $55-2109.
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APPENDIX E
KA'I'UUAL KLSOUKCES REI'ORT AND MAP
REQUIItEMENTS FOR I3ONtIS DENSITIES WITH CONSCR\'ATIO3 LXSIGN SIIHDIVISIONS
Map sbowing:

This map shall cover the conditions on and within 500 feet of the property and must show woodlands and
timber; functioning farm and pasture land; adjacent public lands and lands under Conservation Easement;
habitat for rare, threatened or endangered plants or animals (if known); important wildlife habitat; historic or
cultural features; areas with scenic views; hillsides and other areas visible to the public; disturbed areas;
natural features such as streams, ponds, rock outcrops, unusual geologic formations, forested areas, and
wetlands; and existing roads. In addition to a paper copy, at least one clear overlay copy of the map shall be
provided. If available, an aerial photograph orthe site, with boundaries marked, shall also be submitted.

A written report that:
1.

2
3.
4.
5.
6.
7

Describes the subject site boundaries. Explain in a brief paragraph of the proposed project.
Explain the different resources found on site that includes, but is not limited to, timbered areas,
cultural resources, wildlife habitat, streams and other surface water areas,
Describe how these resources will be impacted by the proposed project.
If streams are found on the project site, list the classification of the streams, as well as a
completed delineation of Section 10-3-1(G)(3).
If the land falls within a timbered area, as determined by Staff, a Wildfire Mitigation Plan in
accordance with Appendix A.
Explain what mitigation will be done for the impacted areas of the project.
The Resource Map should reflect all resources delineated in the report.
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SECTION 4. REPEALER, SEVERABILITY, EFFECTIVE DATE
A.

Repeal Of Existing Ordinances. The provisions of this Ordinance serve to repeal and replace the
portions of Kootenai County Subdivision Ordinance Number 344 in conflict herewith.

B.

Severability. Should any section, clause, or provision of this Ordinance be deciared by a court of
appropriate jurisdiction to be invalid, the same shall nor affect the validity of the Ordinance as a whole,
or any part thereof, other than the part declared to be invalid. Any remaining provisions shall be read
to give effect to the spirit of this Ordinance prior to removal of the provisions declared invalid.

C.

Effective Date. This Ordinance shall take effect and be in full force upon its passage, approval, and
publication in one (I) issue of the Coeur d'Alene Press.
DATED this 14Ihday of December, 2006.
KOOTENAI COUNTY
BOA~~$~OM~ISSIONERS
-.

S.J. "Gus"Jbhns&hairqyn
ElrneyR. Currie,
Publication Date:

/a - 17-06
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NOTICE OF ORDTNANCE ADOPTION
The Board of Commissioners of Kootenai County, Idaho, hereby gives notice of the adoption of KOOTENAl
COUNTY SUBDIVISION ORDINANCE NO. 394, CASE NO. VA-130-06 (Subdivision Ordinance Text
Amendments), Titlelo, Kootenai County Code. The full text of the Ordinance addresses the following subject:
An Ordinance in and for the unincorporated areas of Kootenai County, Idaho, amending the following sections
of Kootenai County Ordinance Number 344: to clarify definitions of common driveway, gated community and
Wetland Specialist, 1.06 (B) Exemptions, 2.01 (A) Application Requirements- Preliminary Subdivision
Approval, 2.01 (B) Application Requirements- Final Subdivision Approval, Table 2-1, 2.01 (C) Approval
Process and Requirements, 2.02 Minor Subdivisions, 2.01 (B) Approval Proeess and Requirements, 3.01 (B)
Levels of Utilities and Services, 3.01 (E) Subdivision and Lot Design, 3.01 (E) Roads and Trails, 4.01 Bonus
Densities, 4.04 Conservation Design Procedure, 4.05 Additional Requirements for Conservation Design
Subdivisions, and renumbering sections and making stylistic changes in language for purposes of codification;
adding Appendix E, Natural Resources Report and Map- Requirements for Bonus Densities with Conservation
Design Subdivisions; establishing subdivision regulations; providing purposes, definitions, and applicability;
application requirements and approval procedures; design, improvement and maintenance requirements;
standards for Conservation Design Subdivisions; administration and enforcement procedures; Appendices;
repealing conflicting Ordinances; providing for severability; providing an effective date.
The full text of Ordinance No. 394 is available at the Kootenai County Building and Planning Department, 451
Government Way, Coeur d'Alene, Idaho, 83814, weekdays, from 7:00 a.m. to 4:00 p.m.
KOOTENAl COUNTY
BOARD OF COMMISSIONERS

&-)k)L+-----*~
S.J. "Gu " J nson, Chaiman

Publication Date:

- -

/ 2 / ?' O 6

CERTIFICATION
1 hereby certify that the anached Notice of Ordinance Adoption contains a true and complete summary of
Ordinance No. 394 of Kootenai County, Idaho, and the attached summary provides adequate notice to the public
of the contents of said Ordinance.
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West Headnotes
COnly the Westlaw citation is currently available.
Administrative Law and Procedure 1SA -5
NOTICE: THIS OPlNlON HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT LAW REPORTS. UNTIL RELEASED, IT IS
SUBJECT TO REVISION OR WITHDRAWAL.

15A Administrative Law and Procedure

l5AI In General

Constitutional and Statutory Provisions

in General
Supreme Court of Idaho,
Boise, June 2008 Term.
Ed TERRAZAS and Jackie Weseloh, Petitioners-Appellants,
v.
BLAINE COUNTY, Idaho, by and through its duly
elected Board of Commissioners, Respondent.
No. 34106.
April 15,2009
Background: Applicants filed petition for judicial
review of Board of County Commissioners' decision
to deny their subdivision application. The District
Court, Fifth Judicial District, Blaine County, Robert J.
Elgee, D.J., affirmed, and applicants appealed.

k. Agencies and Proceedings Affected. Most Cited Cases
Counties 104 -58
104 Counties
10411Government
County Board
k. Appeals from Decisions. Most
Cited Cases
A county board ofcommissioners is not a state agency
for purposes of the application of the Administrative
Procedures Act (APA) in its totality. U
67-5201(2).
2jJ Zoning a n d Planning 414 -570

414 Zoning and Planning
Holdings: The Supreme Court, !&&a, J., held that:
(&Board retained final authority under county code to
determine whether proposed areas of disturbance fell
within mountain overlay district;
Board was not estopped from taking position inconsistent with that of the Planning and Zoning
Commission staff members;
QJ evidence did not support contention that commissioner's site visit violated applicants' due process
rights;
pJ) mountain overlay district ordinance was not void
for vagueness;
evidence was sufficient to support determination
that proposes areas of disturbance for two subdivision
lots fell within mountain overlay district; and
@
J decision to apply mountain overlay district was not
arbitraty or capricious and did not violate applicants'
equal protection rights.
Affirmed

Judicial Review or Relief
414X(A) In General

k. Decisions Reviewable. Mosr
Cited Cases
In order to obtain judicial review under the Local Land
Use Planning Act (LLUPA), there must be a statute
granting the right ofjudicial review. I.C. $67-6501 et

J3J Zoning and Planning 414 -570

414 Zoning and Planning
414X Judicial Review or Relief
414X(A) In General

k. Decisions Reviewable.
Cited Cases
A decision reeardine a subdivision auulication
is a
..
decision granting a permit under the Local Land Use
Planning Act (LLUPA) and is therefore subject to
judicial review. West's I.C.A. $ 67-65 13, w ( 4 ) .

- -

O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works.

--- P,3d ------ P.3d ----,2009 WL 1010961 (Idaho)
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15Ak786 k. Conflicting Evidence. Most
Administrative Law and Procedure 15.4

Cited Cases

-683
Administrative Law and Procedure 15A -791
1 5A Administrative Law and Procedure
15AV Judicial Review of Administrative Decisions
ISAV(A) In General
15Ak68l Further Review
15Ak683 k. Scope. Most Cited Cases
When an appeal is taken from the decision of the
district court sitting in its appellate capacity under the
Administrative Procedures Act (APA), the Supreme
Court reviews the board's decision independently of
the decision of the district court. I.C. F 67-5201(2).

151

Administrative Law and Procedure 15A

15A Administrative Law and Procedure
-

15AV

Judicial Review of Administrative Deci-

sions
Particular Questions, Review of
15Ak784 Fact Questions
15Ak791 k. Substantial Evidence. Most
Cited Cases
The agencv's
- . factual determinations are binding- on the
reviewing court, even where there is conflicting evidence before the agency, so long as the determinations
are supported by substantial competent evidence in the
record. West's I.C.A. 6 67-5279(1).

-785
Zoning and Planning 414 -231
l5A Administrative Law and Procedure
-

]5AV Judicial Review of Administrative Deci-

sions
15AV(E) Particular Questions, Review of
15Ak784 Fact Questions
15Ak785 k. Clear Error. Most Cited

414 Zoning and Planning
414V Construction, Operation and Effect
In General
k. Construction of Regulations in
General. Most Cited Cases

Cases
Zoning and Planning 414 -676
Administrative Law and Procedure 15A -793
15A Administrative Law and Procedure
15AV Judicial
-

Review of Administrative Deci-

sions

ISAWE) Particular Questions, Review of
15Ak784 Fact Questions
15Ak793 k. Weight of Evidence. Most
Cited Cases
Supreme Court does not substitute its judgment for
that of the agency as to the weight of the evidence on
auestions of fact: rather. the Court defers to the
agency's findings of fact unless they are clearly erroneous. West's I.C.A. 6 67-5279(1).

414 Zoning and Planning
-

414X Judicial Review or Relief

Scope of Review
414X(C)3 Presumptions
k. Decisions of Boards or Officers in General. Most Cited Cases
Although interpretation of an ordinance is a question
of law over which the Supreme Court exercises free
review, there is a strong presumption of favoring the
validity of the actions of zoning boards, which includes the application and interpretation of their own
zoning ordinances.
Zoning and Planning 414 -606

Administrative Law and Procedure 15A

414 Zoning and Planning
W Judicial Review or Relief

-786

& Administrative Law and Procedure
Judicial Review of Administrative Decisions
Particular Questions, Review of
15Ak784 Fact Questions

Scope of Review
4 14X(C)1 In General
k. Permissions or Certificates,
Decisions Relating To. Most Cited Cases
The right to develop one's property is a "substantial

O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works.

--- P.3d ------ P.3d ----,
2009 WL 1010961 (Idaho)
(Cite as: 2009 WL 1010961 (Idaho))

right" for purposes of Administrative Procedures Act
(APA) review of a decision to deny a subdivision
application. West's I.C.A. 4 67-5279(4).

pJ Zoning and Planning414 -373.1
414 Zoning and Planning
Permits, Certificates and Approvals
414VIIl(A1 In General
4141t373 Power to Grant
414k373.1 k. In General. Most Cited
Cases
Board of County Commissioners, rather than Planning
and Zoning Administrator, retained final authority
under county code to determine whether proposed
areas of disturbance fell within mountain overlay
district in cases of subdivision applications; county
code provided that plat applications could not be approved unless the Board determined that the application complied with standards and that the Administrator was to make recommendations, and statute
provided only the Board the authority to approve land
subdivisions. I.C. F 67-6504,

w

-

w.

O
J
lJ Zoning and Planning 414 -373.1

414 Zoning and Planning
4

m Permits, Certificates and Approvals
414VIII(A) In General
414k373 Power to Grant
414k373.1 k. In General. Most Cited

County boards are vested with the exclusive,
non-delegable, authority to finally approve subdivision applications. I.C. F 67-6504.

1111Zoning and Planning 414 -377
414 Zoning and Planning
-

w Permits, Certificates and Approvals

414V111(A) In General
k. Estoppel to Claim or Oppose.
Most Cited Cases
Board of County Commissioners considering subdivision application was not estopped from taking position inconsistent with that ofthe Planning and Zoning
Commission staff members and determine that proposed areas of disturbance fell within mountain
overlay district, despite significant sums of money
applicants expended on engineering, avalanche, soils,

hydrology and other studies before the Board made its
decision; Board's determination that the proposed sites
of disturbance fell within the mountain overlay district
was the Board's one and only official position, applicants did not assert that the actions of the board induced them to change positions, and the reasonableness of applicants' reliance on the staff members'
opinions was questionable given that first staff report
cautioned that determination regarding was "of course
subject to further examination by the Board."

67-6504.
Estoppel 156 -52.15
156 Estoppel
-

156111 Equitable Estoppel
-

1561_1(A~Nature
and Essentials in General
156k52.15 k. Essential Elements. Most
Cited Cases
The elements of equitable estoppel are: (I) a false
representation or concealment of a material fact with
actual or constructive knowledge of the truth, (2) that
the party asserting estoppel did not know or could not
discover the truth, (3) that the false representation or
concealment was made with the intent that it be relied
upon, and (4) that the person to whom the representation was made, or from whom the facts were concealed, relied and acted upon the representation or
concealment to his prejudice.
Estoppel 156 -52.15
156 Estoppel
156111 Equitable Estoppel
I56lIl(A) Nature and Essentials in General
156k52.15 k. Essential Elements. a t
Cited Cases
The doctrine of quasi-estoppel applies when: (I) the
offending party took a different position than his or
her original position, and (2) either (a) the offending
party gained an advantage or caused a disadvantage to
the other party, (b) the other party was induced to
chanee ~ositions.or (c)
. . it would be unconscionable to
permit the offending party to maintain an inconsistent
position from one he or she has already derived a
benefit or acquiesced in.

-

-.

Constitutional Law 92 -4096
92 Constitutional Law
-

O 2009 Thomson ReutersiWest. No Claim to Orig. US Gov. Works.

--- p,;d ----
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92XXVll Due Process
92XXVII(G) Particular Issues and Applications
92XXVll(C)3 Property in General
Zoning and Land Use
k. Proceedings and Review.
Most Cited Cases
Zoning and Planning 414 -437
414 Zoning and Planning
414Vlll Permits, Certificates and Approvals
414VIII(C) Proceedings to Procure
Hearing and Determination
k. Scope of Inquiry and Matters to Be Considered. Most Cited Cases
Evidence did not support subdivision applicants'
contention that commissioner's site visit violated their
due process rights; applicants were on notice of the
full Commission's later visit and were provided an
opportunity to be present at that viewing, applicants
did not present any evidence that commissioner's
earlier visit resulted in the discovery of information
not contained in the record or that the visit somehow
resulted in bias on his part, applicants did not present
evidence that commissioner's earlier visit affected the
Commission's unanimous recommendation, tainted
the Commission's subsequent site visit, or prejudiced
the subsequent unanimous decision of the Board of
County Commissioners, and applicants did not point
out any meaningful flaws in the remainder of the
procedure followed, which included a substantial
notice and comment period, numerous public hearings. and the Board's issuance of a detailed wrinen
oGn'ion. U.S.C.A. Const.Amend. 14; West's
67-65351~).
Statutes 361 *47
361 Statutes
361 1 Enactment, Requisites, and Validity in Genera1

361k45 Validity and Sufficiency of Provisions
361k47 k. Certainty and Definiteness.

Cited Cases
A statute is void for vagueness if persons of ordinary
intelligence must guess at its meaning.
J&5J Statutes 361 -190

361 Statutes
Construction and Operation
361 VI(A) General Rules of Construction
361k Meaning of Language
j61k190 k. Existence of Ambiguity.
Most Cited Cases
Where statutory language is unambiguous, the clearly
expressed intent must be given effect, and there is no
occasion for the court to construe the language.
Criminal Law 110 -13.1

I I0 Criminal Law
I I01 Nature and Elements ofcrime
-

W S t a t u t o r y Provisions
I lOkl3.l k. Certainty and Definiteness.
Most Cited Cases
Statutes 361 -47

36 1 Statutes
3611 Enactment, Requisites, and Validity in Genera1
...~~

361k45 Validity and Sufficiency of Provisions
k. Certainty and Definiteness. $.?&I
Cited Cases
Greater tolerance is permined when addressing a civil
statute as opposed to a criminal statute under the void
for vagueness doctrine.
Zoning and Planning 414 -28

414 ~ b n i n gand Planning
41411 Validity of Zoning Regulations
41411(A) In General
4]4k28 k. Certainty and Definiteness.
Cited Cases
Zoning and Planning 414 -31

414 Zoning and Planning

41411Validity of Zoning Regulations
41411(A) In General
414k31 k. Zoning by Districts. Most Cited

Cases
Mountain overlay district ordinance was not void for
vagueness; rather, ordinance unambiguously provided
that areas located above the lowest 25% slope fell
within the mountain overlay district as did all areas
that are higher than the lowest hillside slopes ex-
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ceeding 15% in scenic corridor region
Zoning and Planning 41'4 -381.5

414 Zoning and Planning
Permits, Certificates and Approvals
414Vlll(A1 In General
Grounds for Grant or Denial
414k38 1.5 k. Maps, Plats, or Plans,
Conformity to Regulations. Most Cited Cases
Evidence was sufficient to support Board of County
Commissioners determination that proposes areas of
disturbance for two subdivision lots fell within
mountain overlay district; Commission determined
that the elevation of the lowest hillside slope exceeding25% was 5,740 feet, contour line was drawn across
the topographic map of the subject property at 5,740
feet, above which the Commission determined any
"areas of disturbance" were within the district,
Commission also requested that subdivision applicants stake the site in preparation for the Commissioli's site visit, stakes indicated that areas of disturbance were within district, applicants also were asked
to place storey poles in the centroids of the areas of
disturbance, and Commission found that the poles
placed in the two lots were visible from a state highway and thus in violation of ordinance regulating
development within scenic corridor district on areas
higher than the lowest hillside slopes exceeding 15%
West's I.C.A. S 67-6535(;-b)
Counties 104 -58
104 Counties
-

10411Government
@
J
N
C
lJ

County Board
k. Appeals from Decisions. Most

Cited Cases
So long as the findings, conclusions and decision of
the board of county commissioners are sufficiently
detailed to demonstrate that it considered applicable
standards and reached a reasoned decision, the Supreme Court will find that the decision was not arbitrary and capricious and was based on substantial
evidence in the record. West's I.C.A. S 67-6535.

92XXVI(E) Particular Issues and Applications
92XXVI(E)3 Property in General
92k35]Zoning and Land Use
92k3532.5 k. Selective Enforcement.
Most Cited Cases
Zoning and Planning 414 -381.5
414 Zoning and Planning
Permits, Certificates and Approvals
414VllllA) In General
Grounds for Grant or Denial
414k383.5 k. Maps, Plats, or Plans,
Conformity to Regulations. Most Cited Cases
Decision of the Board of County Commissioners to
apply mountain overlay district was not arbitrary or
capricious and did not violate subdivision applicants'
equal protection rights; board's written decision explained at length how it was consistent with its previous mountain overlay district determinations for
other properties and subdivisions, and administrative
record clearly indicated that the Board carefully considered their application and issued a thorough, detailed discussion of why it declined to find that subdivision lots were outside the district.
Const.Amend. 14; West's I.C.A. 6 67-5279(3).

-

J
2
2
J Zoning and Planning 414 -749

414 Zoning and Planning
414X Judicial Review or Relief
.I1/IXo Further Review
k. Determination and Disposition.
Most Cited Cases
Applicants' unsuccessful appeal of trial court's denial
oftheir petition forjudicial review of Board ofcounty
Commissioners decision denying subdivision application was not pursued frivolously or unreasonably as
required for award of attorney's fees to County on
appeal. West's I.C.A. S 12-1 17.
Appeal from the District Court of the FiRh Judicial
District of the State of Idaho, Blaine County. Honorable Robert J. Elaee, District Judge.
The decision of the district court is affirmed.

Constitutional Law 92 -3512.5
92 Constitutional Law
Equal Protection

Robertson & Slette, PLLC, Twin Falls, for appellants.
Garv SIette argued.
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Blaine County Prosecutor's Office, Hailey, for respondent. Timothy Graves argued.
HORTON, Justice.
* 1 This appeal arises from a petition for judicial re-

view concerning a county board's denial of a subdivision anolication. Aopellants Ed Terrazas and Jackie
weselbk ( ~ ~ ~ l i c a nappeal
i s j the district court's order
affirming Respondent Blaine County Board of County
Commissioners' (Board) decision denying Applicants'
subdivision application. We affirm the decision of the
A,.,
;.,~
en,,*
+
u
,-.+ . ; ~ """L..

I. FACTUAL AND PROCEDURAL BACKGROUND

Applicants are co-owners of approximately 115 acres
of real property on East Fork Road, I .5 miles east of
State Highway 75 in Blaine County, Idaho. In May of
2004, Applicants submitted an application to subdivide the subject property into the NoKaOi subdivision.
Because the proposed subdivision involved no more
than four lots, the application was initially processed
under the short plat subdivision procedures found in
section 10-4-6 of the Blaine County Code (B.C.C.).
The short plat procedures are a streamlined version of
the standard subdivision application procedures. One
of the unique features of the short plat procedure is
that it allows an application to proceed directly to the
Board for a final plat review without requiring a preliminary plat review by the Planning and Zoning
Commission (Commission).
As part of the initial review of the NoKaOi application, Planning and Zoning Senior Planner Tom Bergin
prepared a staff report for the Board's consideration.
One of the issues addressed in Bergin's report was
whether the areas of disturbance in the proposed subdivision fell within the Mountain Overlay District
(MOD). Stated broadly, the intent of the MOD is to
direct development away from the County's hillsides
and mountains. B.C.C. $5 9-21-](A); 9-21-1(B).
Bergin's first staff report concluded that the proposed
areas of disturbance did not conflict with the MOD
ordinance because they were located on a "bench
slope" rather than a "hillside slope." Bergin's report
also observed that his conclusion regarding MOD
compliance was "of course subject to further examination by the Board."Applicants also claim that Plan-

ning and Zoning Administrator Linda Haavik advised
them that she also believed that the planned building
sites were not within the MOD because they were
situated on a bench. Applicants maintain that they
proceeded with their application-spending more than
$50,000 in the procesi-/n reliance on these opinions
that the NoKaOi development plans did not violate the
MOD ordinance.
On December 20,2004, the Board conducted a public
hearing on the proposed subdivision. Concerns as to
whether the subdivision violated the MOD ordinance
were raised. At the hearing, Bergin and Haavik reiterated their opinions that the areas of disturbance were
not located within the MOD. Commissioner Wright
commented that he had personally visited the site and
found application ofthe MOD ordinance difficult. The
hearing concluded with the Board's determination
that, although the short-plat application process does
not ordinarily require so, a thorough review by the
Commission was appropriate to "further consider" the
nnnliration~
-r .. - .-

--

*tThe Commission considered the application and
conducted public hearings on March 24, 2005, and
April 14, 2005. At these hearings, the Commission
considered Bergin's opinion regarding whether the
MOD applied to the NoKaOi subdivision. As part of
its review, the Commission conducted a scheduled site
visit to view the property. At the Commission's request, Applicants staked and marked certain points on
the property with storey poles. Following the site visit,
the Commission rejected Bergin's interpretation and
application of the MOD ordinance. The Commission
found that the areas of disturbance on two of the four
lots in the proposed subdivision impermissibly encroached upon the MOD and also violated the county
ordinance restricting development on hillsides visible
from Scenic Corridor I(SC1) (i.e., visible from State
Highway 75). Specifically, the Commission concluded that the proposed areas of disturbance were
located on a "ridge of a hillside slope" and not a
"bench slope." The Commission recommended that
the Board deny the subdivision application.
The Board revisited the application in public hearings
on June 28, 2005, and July 26, 2005. At the latter
hearing, the Board voted to deny the application. The
Board adopted the Findings of Fact, Conclusions of
Law, and Recommendation of the Commission and,
on August 18,2005, the Board issued its own Findings
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of Fact, Conclusions of Law, and Decision denying
Applicants' subdivision application. In its written
decision, the Board specifically rejected the proposition that the MOD contained a "bench exception." The
Board's wriRen decision contained a lengthy explanation why its interpretation of the MOD ordinance, as
applied to the NoKaOi subdivision application, was
consistent with the Board's previous decisions involving other applications potentially involving application of the MOD ordinance.
Pursuant to the Local Land Use Planning Act
(LLUPA) and the ldaho Administrative Procedures
Act (APA), Applicants petitioned the district court for
judicial review of the Board's denial of their subdivision application. The district court affirmed the decision of the Board. Applicants then timely appealed to
this Court.
11. STANDARD OF REVIEW
A county board of commissioners is not a
of the
state aeencv
- , for ourooses of the aoolication
,'
APA in its totality. Petersen v. Franklin C O U I I130
~.
ldaho 176, 182, 938 P.2d 1214. 1220 (19971 (citing
I.C. 6 67-5201(2)). In order to obtain judicial review
under LLUPA, I.C. $6 67-6501 etsea., there must be a
statute eranting the rieht of iudicial review. Hiwh1and.s
Dev. c&. V.-C;W of ~ o i s i 145
, ldaho 958. 960-61,
188 P.3d 900. 902-03 (2008) (citing Gibson 1,. Ada
C o u n ~Sheriffs Deul.. 139 Idaho 5. 8. 72 P.3d 845,
848 (2003)).ldaho Code 6 67-6519(4) provides that
"laln aoblicant denied a oerrnit or aggrieved by a
decision" may seek judicial review after exhausting all
remedies available under county ordinances. The
decision regarding a subdivision application is a decision granting a permit, I.C. 6 67-6513, and is
therefore subject to judicial review. Johnson 1'. Blaine
Counw. 2009 WL 540695. at *2 (Mar. 5.2009):

. .

. < ..

--

*3J%j When an appeal is taken from the decision of
the district court sitting in its appellate capacity under
the APA, this Court reviews the Board's decision
independently of the decision of the district court.
Evans v. Bd ofcornmi-s ofCa.~siuCoz~lhi137 Idaho
428. 430-31, 50 P.3d 443. 445-46 (20021;
Pavette Counw Bd. of' Counw Comm'rs, 13 1 ldaho
426,429.958 P.2d 583,586 (1998).

This Court does not substitute its judgment
for that of the agency as to the weight of the evidence

on questions of fact. I.C. 6 67-5279(1). Rather, this
Court defers to the agency's findings of fact unless
they are clearly erroneous. Cusluneda v. Briphlon
Cora.. 130 ldaho 923, 926. 950 P.2d 1262. 1265
(
(citing South Fork Corrl. 11. Bd o f Conrnl'rs of
Bonneville Counw, 1 17 ldaho 857,860,792 P.2d 882,
885 (1990U."In other words, the agency's factual
determinations are binding on the reviewing court,
even where there is conflicting evidence before the
agency, so long as the determinations are sup'ported by
substantial competent evidence in the record." Price,
131 ldaho at 429. 958 P.2d at 586. Although interpretation of an ordinance is a question of law over
which this Court exercises free review, Lane Ranch
P'shiu 1,. Cihl o f Sun Vallev. 145 ldaho 87. 89. 175
P.3d 776, 778 (20071, "there is a strong presumption
of favoring the validity of the actions of zoning
boards, which includes the application and interpretation of their own zoning ordinances." Pavette River
Prou. Owners Ass'n v. Bd. o f Cotn1n'r.s o f VaNe18
Colinhi 132 ldaho 55 1,554,976 P.2d 477,480 (1999)
(citing Hoivard v. Canvon Cour?lv Bd. of Coninl'rs,
128 ldaho 479.480.915 P.2d 709.710 (19961).
111. ANALYSIS

J
X
J This Court will only overturn the Board's decision
if we find that the Board's decision: (a) violated statutory or constitutional provisions; (b) exceeded the
Board's statutory authority; (c) was made upon unlawful procedure; (d) was not supported by substantial
evidence in the record; or (e) was arbitrary, capricious,
or an abuse of discretion. I.C. 6 67-5279(3); Price. 131
ldaho at 429. 958 P.2d at 586. Additionally, the Applicants must show that the decision prejudiced a
substantial right. I.C. B 67-5279(4); Price. 131 ldaho
at 429. 958 P.2d at 586. As the right to develop one's
property is a substantial right, Lane Ranch P'shio, 145
ldaho at 91, 175 P.3d at 780, our focus will be on
Applicants' claims of error.
Before the district court, Applicants argued: (I) the
Administrator had final authority to make MOD
boundary determinations; (2) because of Applicants'
reliance on the Planning and Zoning staffs opinions,
the Board is estopped from applying the MOD ordinance; (3) Applicants' due process rights were violated by reason of Commissioner Wright's personal
visit to the site; (4) the MOD ordinance is unconstitutionally vague; (5) the Board's determination was
arbitrary, capricious, and without a reasonable basis in
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law or fact and violated Applicants' equal protection
rights; and (6) Applicants were entitled to attorney
fees. The district court was not persuaded by Applicants' arguments and affirmed the Board's decision to
deny the application.

1. To preserve the natural character and aesthetic
value of hillsides and mountains in the County by
regulating development thereon;
2. T o maintain slope and soil stability;

"4 On appeal, Applicants have presented the same
arguments for this Court's consideration. We conclude
that Applicants have failed to demonstrate a substantial error upon which this Court should overturn the
decision of the Board. Thus, we affirm the decision of
the district court.

4. To ensure accessibility by emergency vehicles on
hillside roads;

A. Applicants have failed to establish that the
Board's decision violated statutory o r constitutional provisions o r exceeded its statutory authority.

5. To prevent unsafe conditions for access, circulation,
and road maintenance and unwarranted problems
associated therewith in hillside and mountainous
areas;

Applicants argue that the Board exceeded its authority
by reaching a decision on MOD compliance different
than that of the Planning and Zoning Administrator.
Further,. Aoolicants
assert that the Board should be
..
estopped from denying their application on the basis
of the MOD, given their reliance on the opinions of
Bergin and Haavik that the location of their proposed
building sites was not within the MOD. We disagree.

6. To help ensure water quality and prevent deterioration due to sedimentation or inadequately performing septic systems;

1 . The Board had the sole authority to make $rial
decisions on subdivision applications.

The Board was empowered to enact ordinances regulating the procedure and standards for subdivision applications. 1.C. F 67-6513. Under ldaho
law, county boards are vested with the exclusive,
non-delegable, authority to finally approve subdivision applications. I.C. 6 67-6504: Cowan v. Bd. 01
Comm$s o f Fremont Countv, 143 Idaho 501.51 1-1 2,
148 P.3d 1247.1257-58 (20061. Under 1.C. F 67-65] I,
the Board had the power to establish zoning ordinances providing standards to regulate the construction
and location of buildings and the preservation of open
space. This Court has recognized that aesthetic concerns, including the preservation ofopen space and the
maintenance of the rural character of Blaine County,
are valid rationales for the County to enact zoning
restrictions under its police power. Dawson Enter.,
Inc.. v. Blaine Countv. 98 ldaho 506, 518, 567 P.2d
1257. 1269 (1977). The purpose of the MOD, as set
forth in B.C.C. 8 9-21-l(B), falls squarely within the
recognized powers of the County:

3. To prevent scarring of hillsides and mountains
made by cuts and fills and/or by access roads to
hillside and mountainous areas;

7. To regulate site alteration and structural development in the Mountain Overlay District to assure that
site alteration and development occurs in the
Mountain Overlav District onlv when no sufficient
development exists outside of the District and all
other criteria under this Chapter have been met, and
to assure that any site alteration and structural development within the District occurs in a manner
that minimizes hillside visibility;
* 5 8. To carry out the provisions contained in the

County Comprehensive Plan; and
9. To protect agricultural lands for productive agriculture while providing for necessary residential
and other structural use within the context of productive agriculture.
Applicants contend that Haavik was vested with final
authority to determine whether the proposed building
sites fell within the boundaries ofthe MOD. In support
of this contention, Applicants rely on B.C.C. 8 9-4-4,
which provides:
INTERPRETATION O F BOUNDARIES: The
Administrator, in consultation with the County Engineer or hislher designated representative, shall
have the authority to interpret zoning and overly
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district boundaries in accordance with this Title.
Interpretation by the Administrator may be appealed
to the Board according to the procedures and time
requirements of Section 9-32-3 of this Title.
We initially observe that the right to appeal the Administrator's interpretation indicates that the Board has
reserved the final decision-making authority in this
area. More importantly, although Applicants are correct that Title 9 of the Blaine County Code vests the
administrator with authority to make a final decision
on MOD compliance, subject to review on appeal by
the Board, this authority extends only to single-lot
applications. Approval of Applicants' subdivision
application is not controlled by Title 9; rather, their
application is governed by Title 10 of the B.C.C.,
which regulates subdivision applications.
The B.C.C. provides that "[nlo preliminary plat application shall be considered by the Board or Commission until the Administrator makes a recommendarion with regard to" whether the subdivision proposal complies with "[alny chapter of Title 9." B.C.C.
$5 10-5-1 ; 10-5-1(A)(e) (emphasis added). The
non-binding nature of the Administrator's recommendation is reflected in B.C.C. 5 10-5-2:
THRESHOLD STANDARDS: No preliminary
plat application shall be approved unless the Board
determines that the application complies with each
of the following standards:

A. Administrative Standards: The Administrator's
recommendations on the standards set out in
Section 10-5-1 of this Chapter are acceptable or
need modification.
(emphasis added). Further, B.C.C. 5 10-5-3 provides
that "[nlo preliminary plat application shall be approved unless the board determines that the application complies with each of the following standards."(emphasis added). The listed standards include
"hillside standards" and specifically provide that "no
structure or building envelope shall be located within
the Mountain Overlay District except as permined by
Title 9, Chapter 21 of this Code."B.C.C. 5
10-5-3(L)(4).
The Board expressly considered and rejected Applicants' claim that Haavik possessed the final decision-making authority, stating:

The authority delegated to the Administrator is
clearly not exclusive. Furthermore, Idaho Code 6
67-6504 provides only the Board the authority to
approve land subdivisions. For that reason, 9
10-5-2(A) was added into the county's code to ensure that the Board retained the final authority to
accept or modify any administrator's decision on
any Administrative Standard including $
10-5-1(E)l
relating to the location of uses in any
zoning regulations.
*6 We agree with the Board. The structure of the
B.C.C. is such that the Board clearly retained the final
decision-making authority to determine whether the
proposed areas of disturbance fell within the MOD in
cases of subdivision applications. Title 10 of the
B.C.C. is consistent with the requirement of
67-6504that the Board shall have final authority to
approve or deny subdivision applications.

2. Application ofprinciples of estoppel to the Board's
decision is not warranted.
Although the Board is empowered to make the
final decision as to whether to approve a subdivision,
Applicants nonetheless assert that the Board is estopped from taking a position inconsistent with Planning and Zoning staff members' opinions. In support
of this argument, Applicants point to the significant
sums of money they expended on engineering, avalanche, soils, hydrology and other studies before the
Board made its decision. They assert that they would
not have incurred these expenses without having first
appealed an adverse decision from the Planning and
Zoning Administrator. In support of this argument,
Applicants direct this Court to our decision in &&
Citv v. Blaser, 98 Idaho 789, 572 P.2d 892 (1977).
In Blaser, this Court affirmed the district court's injunction prohibiting the city from interfering with
completion of an apartment complex where the landowner had "made substantial expenditures in good
faith reliance" on a county zoning permit, which was
the equivalent of the city's unconditional permit to
build, prior to annexation of the property by the city.
Id. at 791. 572 P.2d at 894. In reaching this decision,
this Court did not apply principles of estoppel; rather,
this Court simply applied "the well-known rule" that
when a city annexes land and applies a new zoning
ordinance, "it must respect existing non-conforming
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uses ." Id. at 791-92. 572 P.2d at 894-95.
Id. at 583,903 P.2d at 748.

Applicants have not identified the theory of
estoppel upon which they rely, although presumably
they rely on principles of either equitable estoppel
or quasi-estoppel
in support of their claim. Although this Court has yet to categorically refuse to
apply the doctrine of estoppel in cases involving application of zoning ordinances, our decisions reflect a
reluctance to do so.
In lnlermoun~ainConst.. Inc. v. Cilv ofAmmon, 122
ldaho 931. 841 P.2d 1082 (1992b this Court stated:
[Tlhis Court held, in Harrell v. The Cilv oflewiston,
95 Idaho 243. 506 P.2d 470 (1973), that a municipality may not be estopped when exercising a legislative and governmental futiction. In the HarreN
case it was the enactment of a zoning ordinance. In
this case it is the issuance of a building permit
pursuant to such an ordinance. Neither the claim of
estoppel nor quasi-estoppel constitutes legal
grounds for imposing liability on the City of Ammon. I.C. $ 6-904(3); Harrell v. The Cily of Lewiston, supra.

Id at 933. 841 P.2d at 1084. This characterization of
Harrell was an overstatement. Although this Court
rejected a claim of entitlement to a building permit
based upon estoppel, we did not go so far as to entirely
reject the potential application of estoppel. Our holding in Harrell was more accurately summarized in
Sarenaer, Grubb & Associates, lnc. v. Ciw o f H a i / e ~
127 ldaho 576,903 P.2d 74 1 (1 9951:
*7 in Harrell, we held that "[iln the exercise of its
police power, which includes the enactment and
enforcement of zoning regulations, a municipality
acts in a governmental capacity."[ 95 fdahol at 248,
506 P.2d at 475. We further stated that "[a]lthough a
municipality may be estopped in limited circumstances, the enactment of zoning regulations is a
governmental function which is not usually subject
to estoppel." Id at 247, 506 P.2d at 474. We determined in IfarreN that no exigent reasons existed
in that case for the application of estoppel without
deciding what extraordinary circumstances may
merit the application of the doctrine of estoppel in
future cases. As in HarreN, we again determine that
no exigent circumstances exist in this case to apply
estoppel against the City in the exercise of its police
power.

As in Harrell and Sprenger. Grubb, we conclude that
Applicants have failed to demonstrate the "exigent
circumstances" that would warrant application of
estoppel in the instant case. Considering first the underlying principles of estoppel, we note that it cannot
be said that /he Board took an inconsistent position by
denying the application, as the determination that the
proposed sites of disturbance fell within the MOD was
the Board's one and only off~cialposition. Applicants
have not asserted that actions of the Board induced
them to change positions. Rather, Applicants rely on
the opinions of staff members. Turning to the equities
of the situation, we question the reasonableness of
Applicants' reliance on the staff members' opinions,
given that Bergin's first staff report cautioned that his
determination regarding the MOD was "of course
subject to further examination by the Board."
Most importantly, we are mindful of the precedential
effect of the decision that we are asked to make. Applicants would have this Court conclude that opinions
rendered by staff members effectively bind a board of
county commissioners if money is expended in reliance on those opinions. If this Court were to apply
the doctrine of estoppel in the instant case, then all
future boards of commissioners in similar circumstances would be estopped from disagreeing with the
opinions of staff members simply because a landowner expended money in reliance on those opinions. The effect would be to strip the boards of their
sole statutory authority to approve or deny subdivision
applications, as provided by I.C. 6 67-6504. Accordingly, although we do not reject the proposition that
estoppel may be applied in appropriate circumstances,
we do not find this to be an appropriate circumstance.
B. Applicants have failed to establish that the
Board's decision was made upon unlawful procedure.

f
j
4
JApplicants have not asserted that the Board failed
to follow proper notice, comment, and hearing pro:
cedures before issuing its final written decision on the
application. However, 'Applicants do complain that
their right to due process was violated by Commissioner Wright's site visit. in Comer v. Colinw o f Twin
Falls, 130 Idaho 433. 942 P.2d 557 (1997), we held
that "before a local zoning body, whether it be the
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Commission or the Board, views a parcel of property
in question, it must provide notice and the opportunity
to be present to the parties." Id at 439. 942 P.2d at
563. Therefore, standing alone, Commissioner
Wright's action has due process implications.
*8 However, as instructed by the legislature, when
conducting judicial review under LLUPA we cannot
consider Commissioner Wright's site visit in isolation:

[Tlhe courts of the state are directed to consider proceedings as a whole and to evaluate the adequacy of
procedures and resultant decisions in light of practical considerations with an emphasis on fundamental fairness and the essentials of reasoned decision-making. Only those whose challenge lo a decision demonstrates actual harm or a violation of
fundamental rights, not the mere possibilify thereoJ
shall be entitled ro a remedy or reversal of a decision.
I.C. $67-6535(c) (emphasis added)
In Evans v. Bd of Comm'rs of Ccrssia Counhi. 137
Idaho 428. 50 P.3d 443 (2002) this Court applied this
statutory provision when evaluating a claim of due
process violation based upon a site visit without notice
to or the presence of interested parties. This Court held
that, when viewed in context of the whole proceedings, the board's site visit to the subject property
without notice did not prejudice a substantial right
since substantial evidence upon which the board could
have independentfy based its decision was presented
at the hearing and contained in the record. Id. at 433,
50 P.3d at 448.
Commissioner Wright's visit occurred prior to the first
hearing before the Board on December 20,2004: AAer
the Board referred the application to the Commission
for review, the Commission organized a site visit.
Applicants were on notice of the full Commission's
visit and were provided an opportunity to be present at
that viewing. Applicants have not presented any evidence that Commissioner Wright's visit resulted in the
discovery of information not contained in the record or
that the visit somehow resulted in bias on his part.
Applicants have not presented evidence that Wright's
earlier visit affected the Commission's unanimous
recommendation, tainted the Commission's subsequent site visit, or prejudiced the Board's subsequent
unanimous decision. In short, Applicants have not

demonstrated that Commissioner Wright's visit to the
site months before the decision of the Board resulted
in actual harm; rather, Applicants allege the mere
possibility thereof.
Applicants have not pointed out any meaningful flaws
in the remainder of the procedure followed. A substantial notice and comment period was provided.
Numerous public hearings were held at which Applicants were provided the opportunity to present their
case. Applicants were accompanied and represented
by legal counsel at some of these public hearings.
Moreover, it is evident that the Board gave serious
consideration to the application by requiring the extra
step of Commission review, a step that is not normally
required for short plat applications. In compliance
with 1.C. S 67-6535(b), the Board issued a detailed
written opinion explaining their rationale for the
denial and the applicability of the facts to the relevant
criteria and standards.
*9 Applicants were entitled to a fair administrative
decision-making process, not a perfect one.
-(c).
As we did in Evans, we conclude that the
Applicants have not demonstrated that the Board's
decision was reached upon unlawful procedure that
affected substantial rights.

C. Applicants have failed to show that the Board's
action was not based upon substantial and competent evidence o r that it was arbitrary, capricious, o r a n abuse of discretion.
Applicants assert that the decision of the Board should
be overturned because it was arbitrary and capricious.
This assertion rests on the contention that the Board
has interpreted and applied the MOD ordinance inconsistently with regard to projects with allegedly
similar topography as the NoKaOi subdivision. Asserting that the Board has applied the ordinance inconsistently and directing our anention to the differing
interpretations and comments made in the Board's
proceedings, Applicants argue that the ordinance is
therefore void for vagueness and incapable of being
applied in any manner that is not arbitrary and capricious.

I. The MOD ordinance is not void for vagueness and
substantial competent evidence supports the Board's
determination that the proposed areas of disturbance
for Lots I and Z f i N within the MOD.
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-'A
statute is void for vagueness if persons of
ordinary intelligence must guess at its meaning. Q
wcrn, I43 ldaho at 514, 148 P.3d at 1260. Our analysis
of the ordinance begins with the literal language of the
enactment. Lar7e Ranch P!~hiu,145 ldaho at 89, I75
P.3d at 778. Where the language is unambiguous, the
clearly expressed intent must be given effect, and
there is no occasion for this Court to construe the
language. fd
The ordinance regarding MOD demarcation is found
in B.C.C. $9-21-2(D), which provides:
The regulations of this Overlay District, which will
not be designated on the Official Zoning Map, shall
apply to areas of land within the County where:
I. The hillside slope exceeds twenty five percent
(25%), including all areas that are higher than the
lowest hillside slopes which exceed twenty five
percent (25%); or
2. In the Scenic Corridor I(SC1) where the hillside
slope exceeds fifteen percent (IS%), including all
areas that are higher than the lowest hillside
which exceed fifteen percent (15%).
B.C.C. 5 9-21-2(F) further provides:
"Areas higher than the lowest hillside slopes" under
subsections Dl and D2 of this Section shall include
all areas and geographic features (regardless of
grade of slope), including, without limitation, all
ridges, saddles, knolls, and pockets or islands of
land, between and including the summitof the hillside and the lowest hillside slopes exceeding twenty
five percent (25%) for subsection Dl ofthis Section
or fifteen percent (15%) for subsection D2 of this
Section.
Interpretation of a county zoning ordinance or
statute is a question of law over which this Court
exercises free review. Lane Ranch Pkhiu. 145 ldaho at
89. 175 P.3d at 778. However, "[tlhere is a strong
presumption that the actions of the Board of Commissioners, where it has interpreted and applied its
own zoning ordinances, are valid." Evans v. Terofl
Countv, 139 ldaho 71, 74, 73 P.3d 84. 87 (2003)
(citing Evans. 137 Idaho at 43 I . 50 P.3d at 446ksee

also Lane Ranch Pkhia 145 ldaho at 89, 175 P.3d at
218; Cowan. 143 ldaho at 515, 148 P.3d at 1261;
Sanders Orchurd v. Gem Coimlv ex re/. Bll. ofCount1~
C'onim'rs, 137 ldaho 695, 698. 52 P.3d 840, 843
(2002). Furthermore, greater tolerance is permitted

when addressing a civil statute as opposed to a criminal statute under the void for vagueness doctrine.
C o ~ ~ a f 7143
. Idalio at 513-14. 148 P.3d at 1259-60
(citing Olsen 11. J.A. Freernan Co.. 1 17 Idaho 706,716,
791 P.2d 1285. 1295 (1 990)).
*I0 L181 Bergin outlined three potential approaches to
determining the MOD boundaries in his second staff
report. The first approach, and the one adopted by
Bergin in his first staff report, excluded from the
MOD areas of the hillside considered a "bench" as
defined in the Blaine County ~ o d e . ~ T hsecond
e
option applied the MOD to anv point on the subiect
&operty';'between the summit and the foot" o i t h e
lowest hillside slope exceeding 15 or 25% but excluded those portions of property above the lowest
hillside slope that did not also exceed 15 to 25%. The
third approach considered all areas on the subject
property higher in elevation than the lowest hillside
slope exceeding 15 or 25% to be within the MOD. The
Commission adopted the third approach, which was
also the approach accepted by the Board.

Despite the fact that Bergin and Haavik believed that
NoKaOi subdivision did not fall within the MOD
because it was on a flat bench area above the first
slope, the Board found that the MOD ordinances did
not provide such an exception. The Board stated: "The
applicant's argument concerning a "bench-even if the
Board were to accept it-would not change the finding
as to the MOD because even benches between the
summit and the lowest hillside slopes exceeding fifteen percent (1 S%)(SCl) or twenty five percent (%%)
would be within the MOD."We agree with the Board's
conclusion.
We first observe that the term "bench," although defined in B.C .C. $ 9-2-1, does not appear in the MOD
ordinance, much less as an exception to the general
definition of the MOD. To the contrary, the Board's
interpretation is supported by the statement of intended scope of the ordinance, found in B.C.C. §
9-2 1-1 (A), which states:
All areas of land, regardless of geographic or geological features, between and including the summit
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of the hillside and lowest hillside slopes exceeding
fifteen percent (15%) or twenty five percent (25%)
for these respective areas are included within the
Mountain Overlay District. The District is not intended to create a patchwork that excludes saddles,
ridges, knolls, summits, or pockets or islands of
flatter land between and including the applicable
lowest hillside slopes and the summit ofthe hillside,
but rather is intended to include those areas.
Although Applicants couch their challenge in "void
for vagueness" terms, Applicants' argument does not
address the language of the MOD. Rather, Applicants
direct this Court to comments by Commission and
Board members discussing their difficulty in interpreting and applying the ordinance. Considering only
the language of the ordinance, we find that the language is not vague. Rather, the ordinance unambiguously provides that areas located above the lowest
25% slope fall within the MOD as do all areas that are
higher than the lowest hillside slopes exceeding 15%
in SCI.
W T h i s leads us to consider the evidence supporting
the Board's determination that the NoKaOi subdivision fell within the MOD. The Commission determined that the elevation of the lowest hillside slope
exceeding 25% was 5,740 feet. A contour line was
then drawn across the topographic map of the subject
property at 5,740 feet, above which the Commission
determined any "areas of disturbance" were within the
MOD. In reaching its decision, the Commission also
requested that Applicants stake the site in preparation
for the Commission's site visit. The Commission
found that proposed lots 1 and 2 of the NoKaOi subdivision had "areas ofdisturbance" entirely within the
MOD. Additionally, Applicants were asked to place
storey poles in the centroids of the areas of disturbance. The Commission found that the storey poles
placed in lots 1 and 2 were visible from State Highway
75 and thus in violation of the ordinance regulating
development within SCI on areas higher than the
lowest'hillside slopes exceeding 15%-~ercent.Because the Commission found that Lots 1 and 2 were
not in compliance under both alternatives of the MOD
ordinance, it recommended that the Board deny the
application. After holding two additional public
hearings on the matter, the Board adopted the Commission's recommendation and denied the application.
* I 1O
J,p

As noted in our discussion of the governing

standard of review, we defer to the Board's findings of
fact unless they are clearly erroneous. So long as the
Board's "findings, conclusions and decision are sufficiently detailed to demonstrate that it considered applicable standards and reached a reasoned decision,
we [will] find that the decision was not arbitrary and
capricious and was based on substantial evidence in
the record." Brett v. Elevenlh St Dockowner's Ass'n,
Inc., 141 ldaho 51 7. 523. 1 12 P.3d 805. 81 l (20051;
see a1sol.C. 6 67-6535(a-b). Applicants have not established that it was clear error for the Board to find
that the areas of disturbance in lots one and two sat
above a 25% slope or that the 5,740-foot contour line
demarcated the top of that first slope. This Court has
independently reviewed the record as considered by
the Board and we conclude that the Board's findings of
fact are supported by substantial and competent evidence.
2. The Board's decision to apply the MOD was not
arbitrary or capricious nor did the decision violate
Applicants' equal protection righls.
Applicants argue that the Board's determination
was arbitrary and capricious, and violated their equal
protection rights, asserting that the Board approved
development of other properties with similar topography to NoKaOi.
At the outset, we note the difficulty of addressing
Applicants' equal protection argument, as Applicants
did not favor us with citation to legal authority relating
to their equal protection claim, although their opening
brief provided argument on this subject. However, we
have previously determined that argument alone is
sufficient for us to address an issue advanced on appeal. Blaine Countv Title Associates v. One klundred
Bldn. Corp., Inc.. 138 ldaho 517, 520, 66 P.3d 221,
224 (2002). Applicants do not suggest that the MOD
ordinance is invalid; rather, their complaint is that the
ordinance has not been applied in a consistent fashion.
Applicants have not asserted that the Board's action
was "a deliberate and intentional plan of discrimination against [them], based on some unjustifiable or
arbitrary classification, such as race, sex, or religion."
State 3. Larsen. 135 Idaho 754,758.24 P.3d 702,706
(2001) (citing State v. Edmonson. 1 13 ldaho 230.235,
743 P.2d 459. 464 (1987)). Rather, to the extent that
Applicants have asserted an equal protection claim, it
appears that they assert that they are a "class of one."
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As such, Applicants need only allege and prove that
they have intentionally been singled out and treated
differently based on a distinction that fails the rational
basis test. See e.g Citv o f Coeur d'Alene v. Siniuson,
142 ldaho 839, 853. 136 P.3d 3 10. 324 (2006) (citing
Villape o f Willowbrook v. Olech. 528 U.S. 562,
564-65, 120 S.Ct. 1073. 145 L.Ed.2d 1060 (2000);
Anderson v. Suuldinp. 137 ldaho 509, 514. 50 P.3d
1004. 1009 (20022). This leads us to consider Applicants' claim that the Board's decision was arbitrary and
capricious, based upon different treatment of others.
*I2 The Board's written decision explained at length
how the instant decision was consistent with its previous MOD determinations for other properties and
subdivisions including: the Rollins property in the
East Fork subdivision (which sits immediately south
of the proposed NoKaOi subdivision), the Bluegrouse
Ridge subdivision, the Timberview Terrace subdivision, the Griffin Ranch subdivision, the Golden Eagle
subdivision, the Dip Creek subdivision, the Lee's
Gutch subdivision, the Dilley parcel, and a remodel of
property on Eagle Creek Road. We are unable to
conclude that the Board's decision on the NoKaOi
subdivision application was arbitrary and capricious
or an abuse of discretion. The administrative record
clearly indicated that the Board carefully considered
their application and issued a thorough, detailed discussion of why it declined to find that lots 1 and 2
were outside the MOD. Applicants have failed to
persuade us that the Board erred in a fashion governed
by I.C. 6 67-527913).

D. Neither party is entitled to attorney fees o r
costs.

1221 Both

parties have requested attorney fees on
appeal pursuant to 1 . C. 6 12-1 17. Applicants are not
entitled to attorney fees under this provision because
they are neither the prevailing party on appeal nor
below. Rincover v. State. Deu'r of Fin.. See. Bureau,
132 ldaho 547, 550-5 1.976 P.2d 473.476-77 (1 9991.
The district court declined to award attorney fees to
the County because it did not find that Applicants'
petition for judicial review was brought without a
reasonable basis in fact or law. Although we have not
accepted the positions advanced by Applicants on
appeal, we hold that this appeal was not pursued frivolously or unreasonably. Thus, we decline to award
attorney fees to the County on appeal. See e.g Ada
Counhi Hiyhwui, Disf. v. TotalSuccess Inv.. LLC. 145

ldaho 360.372-73. 179 P.3d 323, 335-36 (20081.
IV. CONCLUSlON

We conclude that the Board had exclusive authority to
determine whether the proposed subdivision fell
within the MOD and that it would be inappropriate to
estop the Board from enforcing the MOD ordinance.
We find that Applicants' due process rights were not
violated by reason of Commissioner Wright's site
visit. We find that the MOD ordinance is not unconstitutionally vague and that substantial competent evidence supported the Board's determination that the
subdivision would violate the MOD ordinance. We
find that the Board's decision was not arbitrary and
capricious and did not violate Applicants' equal protection rights. We therefore affirm the decision of the
district court. Costs to Respondent.
Chief Justice EISMANN and Justices BURDICK, J.
JONES and W. JONES concur.

FNI. This section provides: "Lot

sizes, uses
and the location of uses shall satis@ any
zoning regulations and other applicable sections of this Code."

FN2.The elements of equitable estoppel are:
(1) a false representation or concealment of a
material fact with actual or constructive
knowledge of the truth; (2) that the party
asserting estoppel did not'know or could not
discover the truth; (3) that the false representation or concealment was made with the
intent that it be relied upon; and (4)
. . that the
person to whom the representation was
made, or from whom the facts were concealed, relied and acted upon the representation or concealment to his prejudice. Wi[liums v. Blaklev. 114 ldaho 323, 325. 757
P.2d 186, 188 (1987).

FN3.The doctrine of quasi-estoppel applies
when: (I) the offending party took a different
position than his or her original position, and
(2) either (a) the offending party gained an
advantage or caused a disadvantage to the
other party; (b) the other party was induced to
change positions; or (c) it would be unconscionable to permit the offending party to
maintain an inconsistent position from one he
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or she has already derived a benefit or acquiesced in. ANen v. Revnolds. 145 Idaho
807.8 12. 186 P.3d 663,668 (2008) (citations
omitted).

FN4. The

following applicable definitions
are found in B.C.C. $9-2-1:

BENCH: A level step created by the former flood deposits of a river.
HILLSIDE: A part of a hill between and
including the summit and the foot and includes, but is not limited to, such landforms as ridges, saddles, and knolls.
Knoll: A small round hill or mound
Ridge: A sharp, elongated crest or linear
series of crests.
Saddle: A ridge connecting two (2) higher
elevations.
Summit: The highest part, top or peak of a
hillside.
Foot: The lowest part of a hillside where
the grade of slope increases from horizontal or near horizontal; the bottom or
base of a hillside.
SLOPE: An inclined ground surface, the
inclination of which is expressed as a ratio
of horizontal distance to vertical distance.
Percent slope is calculated by multiplying
this ration (riseirun) by one hundred (100).
Slope is measured from the base ofthe hill.
ldaho,2009.
Terrazas v. Blaine County
--- P.3d ----,2009 WL 1010961 (Idaho)
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